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available or may impair the individual’s ability to act rationally. As the 
initial conduct is usually voluntary, it may reasonably be regarded as 
blameworthy but that does not mean that the process of causation and 
attribution is straightforward. The overarching concern is whether the 
precursory conduct aggravates any future offence or merely provides 
the context and whether it should even serve as mitigation. The allied 
question of policy is how the criminal law should rely on blame when 
determining how to respond to these cases when other factors such as 
deterrence appear of relevance. For the purposes of this chapter, the 
discussion concerns deliberate decisions which increase the likelihood 
of offending. Putting oneself in harm’s way encapsulates the 
voluntariness of this behaviour. Other factors, such as socio-economic 
deprivation, may also be criminogenic, but these factors will be 
discussed elsewhere on the basis that the conduct is not (we would 
argue) voluntary and, even if this were the case, it could not sensibly 
be regarded as a decision to engage in behaviour which heightens the 
risk of offending. 

Criminologists have largely ignored this phenomenon for 
understandable reasons. Studies into behaviour prior to the offence 
have often focused not on the actions of offenders, but on the actions 
of victims. Attempts to reduce crime victimisation are welcome but 
there is a danger that victims who are seen to have acted ‘imprudently’ 
are judged to be in some way to blame for the crime. Victim-blaming 
is highly context-specific. Despite well-publicised campaigns warning 
of the dangers of leaving valuables unattended in cars, for example, 
victims are not castigated if the contents of a car parked in a vulnerable 
location are stolen. Compare that with victims of sexual violence who 
are routinely subjected to claims that they in some way ‘provoked’ the 
oftence by, for example, dressing in a certain way (Walklate, 2009, 231). 
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This chapter does not consider the actions of victims but it is important 
to recognise why this wariness exists. This neglect is regrettable as this 
chapter demonstrates the multitude of issues at stake and the practical 
ramifications that arise as a consequence. Not all of these issues have 
previously been identified, let alone analysed, and so this chapter serves 
as an attempt to map new terrain. 

Returning to the continuum above, it would appear that there is 
some inverse correlation between the certainty of the future offence 
and the frequency with which the issue arises. Only rarely are the 
courts faced with situations where someone acted in such a way that 
offending was virtually certain. More commonplace scenarios, where 
the likelihood is more remote, cause particular problems: the frequency 
supports calls for a deterrent response but the weaker causal link suggests 
less blame. In order to consider these issues, the chapter will consider 
four scenarios in turn, each of which exemplify different points on the 
continuum: joining criminal or paramilitary organisations; becoming 
associated with the drug trade; offending to feed an existing drug 
habit; and offending after becoming voluntarily intoxicated. There 
are commonalities but it is equally apparent that significant differences 
exist. Blame helps link these scenarios but equally it helps to expose 
the distinctions. 


Blame, gang membership and paramilitary involvement 


Those who join criminal gangs or paramilitary organisations do so 
with the expectation (and quite possibly the hope) of offending. (We 
are ignoring situations where mere membership of the organisation is 
a criminal offence.) Recruits to paramilitary and terrorist organisations 
are aware that members engage in serious, violent criminality. Funding 
is often secured through other illegal activity such as drug dealing, 
prostitution and extortion. Non-compliance is likely to be met with 
violence, a fact of which members will no doubt be acutely aware. 
There is no difficulty establishing a link between the decision to join 
and the offence. The issue in such cases relates to situations where, after 
joining an organisation known to offend, the individual offends but 
claims that he did not want to but did so under duress. Voluntariness 
and blame evidently attach to the original decision to join, causality 
may be obvious, but, assuming the veracity of the individual’s account, 
does blame attach to the offence committed under duress? Duress 
may well have been applied given the nature of the organisation. 
Nevertheless, the certainty of offending and the likelihood of violent 
compulsion would surely have been foreseeable and the essence of 
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duress is that there is a lack of blameworthiness on the individual’s 
part. One could legitimately question whether that is the case here. 
Refusing to recognise the duress, though, is problematic. Excluding 
such an argument would mean that an individual’s initial decision to 
participate would make him liable for all ensuing criminal activity, or 
at least all foreseeable criminal activity, even ifhe was forced to commit 
it. Young, naive or vulnerable recruits would be offered no protection 
from violent coercion. 

Instinct might suggest that the availability of such a defence is most 
pressing for serious crimes. The severity of the crime, however, partly 
determines the availability of the defence. Duress is not available as a 
defence to the very gravest crimes in most domestic legal systems or 
to the most serious crimes in international criminal law. This absolute 
position gives rise to some fundamental, and potentially uncomfortable, 
questions about blame. In the infamous case of Erdemović (IT-96-22-A) 
a young soldier refused to obey an order to execute a group of about 
70 civilians. He was told that if he had sympathy for the victims he 
should join them, at which point he carried out the order. At his trial 
he pleaded guilty, but claimed that he had shot the civilians under 
duress. A majority of the Appeal Chamber held that duress could not 
be used as a defence to war crimes or crimes against humanity. In this 
case the execution of numerous civilians was exceptionally grave, but 
one cannot ignore the abnormally severe pressure he faced. Perhaps 
it is also worth noting that Erdemović had not joined a paramilitary 
or a criminal organisation, but, rather, was a member of an army and 
had not joined with the expectation that he would be a party to the 
massacre of civilians. For present purposes, the dissenting judgment 
of Judge Stephen is of particular relevance. Judge Stephen reviewed 
the principles of the common law and argued that duress existed as a 
defence because the defendant’s actions were not blameworthy and it 
would be unjust to punish him for his actions. He noted that duress was 
not available as a defence to murder in the common law (see below) 
but could find no compelling reason why this was the case. A possible 
answer was provided by Judges McDonald and Vohrah. They also 
accepted that the basis for the defence was a lack of blameworthiness, 
but they held that murder could be distinguished from other offences 
due to the sanctity of innocent life. 

The leading English case, Howe [1987] 1 All ER 771, did establish 
that duress cannot act as a defence to murder, but it is unfair to say 
that the judges failed to articulate a convincing rationale for this rule. 
Recognising that ‘the overriding objects of the criminal law must be to 
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protect innocent lives and to set a standard of conduct which ordinary 
men and women are expected to observe’, Lord Hailsham LC held that: 


Other considerations necessarily arise where the choice is 
between the threat of death or a fortiori of serious injury 
and deliberately taking an innocent life. In such a case a 
reasonable man might reflect that one innocent human life 
is at least as valuable as his own or that of his loved one. 
In such a case a man cannot claim that he is choosing the 
lesser of two evils. Instead he is embracing the cognate but 
morally disreputable principle that the end justifies the 
means. (p 780) 


At first glance this appears to be an argument based on the sanctity 
of life, but it is in fact an argument about blame. By finding that the 
defendant had embraced ‘the cognate but morally disreputable principle 
that the end justifies the means’, Lord Hailsham is attaching blame to 
the defendant's actions. The argument does rest on the sanctity of life 
in that someone who commits a lesser harm does not make such a 
calculation and hence lacks blame. How convincing is this argument? 
What if someone was forced to decide whether to kill one person 
when the threat relates to the lives of several? Having an absolute rule 
would mean that he would be guilty of murder even if his actions 
paradoxically saved lives. Lord Hailsham was sensitive to this possibility, 
believing that it could be dealt with appropriately at the prosecutorial 
or sentencing stage. 

These cases establish that no-one can rely on duress as a defence 
to murder, so those who join a paramilitary or criminal organisation 
and who kill under duress are treated no differently from a random 
individual placed in this invidious position. Yet the blame appears 
markedly different. A paramilitary or someone who joins a violent 
criminal gang exposes himself to such a risk and the decision to 
join the organisation introduces an element of blame which is not 
present in a case involving a random individual. If Lord Hailsham is 
correct, the blame attaches equally in that both adopted a ‘morally 
disreputable principle’. The fact that both individuals may have acted 
in such a way, though, does not mean that there is equivalence. Surely 
the paramilitary was engaged in disreputable conduct beforehand and 
there was a factual link between this and the subsequent (and ‘morally 
disreputable’) ‘decision’ to oftend? The other individual found himself 
in this position by chance. 
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The law does distinguish between the paramilitary or gang member 
and the ‘innocent’ person in cases involving lesser crimes. Duress exists 
as a potential defence to most offences, although the law is complex as 
there are obvious policy reasons favouring a restrictive approach. This 
complexity means that a general account of the law is beyond the scope 
of this work especially as in-depth analyses can be found elsewhere 
(Ashworth, 2009; Ormerod, 2011; Simester et al, 2010). One such 
restriction is that the defence is forfeited if ‘a person has voluntarily, and 
with knowledge of its nature, joined a criminal organisation or gang 
which he knew might bring pressure on him to commit an offence and 
was an active member when he was put under such pressure’ (Sharpe 
[1987] 1 QB 853 at 861). This case involved an armed robber who 
was denied the opportunity to plead duress following the shooting of 
a post office employee, despite a claim that his participation had only 
been secured at gun point. 

If policy dictates a generally restrictive approach to duress, removing 
the defence in this situation can be justified on similar grounds: 


The policy of the law must be to discourage association 
with known criminals, and it should be slow to excuse the 
criminal conduct of those who do so. Ifa person voluntarily 
becomes or remains associated with others engaged in 
criminal activity in a situation where he knows or ought 
reasonably to know that he may be subject to compulsion 
by them or their associates, he cannot rely on the defence 
of duress to excuse any act which he is thereafter compelled 
to do by them. (Hasan [2005] UKHL 22 at para 38) 


Although this might appear to be an absolute bar to pleading duress 
after becoming involved with paramilitary or criminal enterprises, 
it does not appear that the initial decision to join the organisation 
precludes any later reliance on duress. The bar would appear to demand 
continuing association with the organisation or gang which presumably 
could be terminated. 

Despite this, Hasan places a broad restriction on pleading duress in 
two ways. Most notably, the quotation from the judgment shows that 
the test is objective: it is not necessary for the individual to be aware that 
his voluntary association may subject him to compulsion if he ‘ought 
reasonably’ to have known this. A subsequent Court of Appeal decision 
recognised that this ruling could remove the possibility of duress from 
someone who knew that an associate carried a knife and with whom 
others had warned him not to associate (Ali [2008] EWCA Crim 716). 
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Imposing an objective test as opposed to a subjective one has 
implications for this study. It is, at least theoretically, possible to envisage 
a scenario where someone ought to have seen the risk of compulsion 
but failed to do so (examples certainly abound in other areas of the 
criminal law when an objective test is adopted). Naive individuals 
may well be vulnerable to approaches from such organisations. 
Should such a person be treated in the same manner as someone who 
knowingly embraced the risk? If blame is relevant to criminal liability 
or punishment, can an objective approach be defended? The distinction 
may be academic (in Hasan it was argued that a jury would be unlikely 
to conclude that a defendant failed to see a reasonable risk) but the 
policy is deliberate. The quote from the judgment shows that the 
policy rests on the idea that individuals should be discouraged from 
associating with criminals. Blame is not the issue but deterrence, and 
that objective does not demand blameworthy conduct on the part of 
the defendant. 

The second restriction, which is of greater practical significance, 
relates to the phrase ‘association with known criminals’, a construction 
that would appear to go beyond actively joining criminal enterprises. 
Ali [2008] EWCA Crim 716 provided the example of an individual 
who knew that an associate carried a knife and had been warned by 
others of the dangers of associating with him. Drawing the boundary 
in this manner expands massively the number of people potentially 
affected by this ruling. It has particular ramifications for drug users. 
On the vast number of occasions when drugs are purchased, the buyer 
knowingly associates with dealers who are, by definition, criminals. 
One might have had more sympathy for the restriction in that it would 
have applied to a comparatively small number of people who had made 
the decision to join groups whose mission was to offend if Hasan had 
adopted a narrower formulation. A justification could have been found 
which relied on both blame and deterrence if a subjective test had been 
applied. Other than a crude recourse to deterrence, it is difficult to see 
how one can support this broader interpretation. 


Purchasing drugs, ‘associating with criminals’ and 
expanding the 'blameworthy’ 


It is trite but true that every drug deal represents an association with 
a known criminal. It is also well known that the drug trade is brutal 
with debts frequently enforced by violence (Brownstein et al, 2000; 
Curtis and Wendel, 2007; Goldstein, 1985). Debtors may, though, 
be pressurised into offending in lieu of a debt, for example by drug 
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trafficking, raising issues similar to those discussed in the preceding 
section. There is, it is submitted, one key distinction. A gang member 
or a paramilitary can expect to offend and can reasonably foresee that 
refusal will be met with violence. Those in debt to a drug dealer may 
expect violence, however it is unlikely that they would have envisaged 
pressure to offend. 

Although the English courts have treated the relationship between 
user and dealer as a criminal association, we would argue that there is 
a difference between those who purchase drugs and those who join 
a criminal or paramilitary organisation: the former involves contact 
with and, in the broadest sense, participation with criminals while 
membership makes one part of the criminal enterprise. Users may be 
said to enable the enterprise but they do not belong to it. The enterprise 
may not exist without users but one should be wary of finding moral 
equivalence between an enabler and a participant via association. 

Statistically, drug users may be more likely to find themselves in a 
situation where they offend under duress than non-users, though that 
risk is obviously less overt and less foreseeable than for someone joining 
a criminal enterprise. The courts have argued that these distinctions 
are meaningless by prescribing so wide a definition of association. The 
leading case of Hasan [2005] UKHL 22, discussed in the preceding 
section, does in fact allow for a situation where duress may be allowed 
more readily in a case involving a drug user. It will be recalled that 
duress will not be available to someone who voluntarily becomes 
or remains associated with others engaged in criminal activity in a 
situation where he knows or ought reasonably to know that he may 
be subject to compulsion. A jury may be more willing to say that a 
drug user could not reasonably envisage being compelled to offend 
compared to someone who joins a criminal organisation. Case law 
suggests that the courts take a hard line. The accused in Heath [2000] 
Crim LR 109 was charged with possessing a Class B drug with intent 
to supply and maintained that he had done so after serious threats were 
made by a dealer to whom he owed money. Heath acknowledged the 
reality of his situation, stating that ‘people collect their debts in one 
way’. His defence of duress was excluded as the risk of duress was 
freely undertaken. It seems odd that reliance was made of Heath’s 
comment when the more obvious and natural interpretation would 
be that violent retaliation was likely. 
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Drug misuse and crime 


It is well-documented that drug-users commit a disproportionate 
amount of crime. A meta-analysis of 30 studies undertaken by Bennett 
et al (2008) reported that users were three to four times more likely 
to commit a variety of offences than non-users. It has been estimated 
that up to half of all property crime in England is drug-related and 
that the market value of the property stolen could be £2.5 billion a 
year (DrugScope, 2013). Even though the correlation between drug 
use and crime is beyond dispute, this does not prove that there is a 
direct causal link. Those who are both drug-users and offenders are 
not a homogenous group: 


[There] are some individuals for whom the acute, and 
possibly chronic, cognitive effects of some drugs, such as 
alcohol, increase the propensity toward criminal behaviors. 
For others, involvement in deviant behavior weakens 
bonds to conventional norms and increases involvement 
in deviant subcultures (including the illicit drug market) 
that provides opportunities and reinforcement for increased 
deviant behavior, including drug use. Finally, for others, 
probably a majority, biopsychological factors (for example, 
temperament) and early parent-child interactions, in 
combination with socioenvironmental factors increase the 
risk for involvement in all types of deviant behavior. (White 
and Gorman, 2000, 195) 


Research suggests that criminal behaviour usually pre-dates drug use, a 
finding which challenges the popular belief that people offend in order 
to fund a pre-existing drug habit (Menard et al, 2001). The authors of 
this study, however, found that once offenders start using drugs, each 
behaviour increases the likelihood of the other, leading the authors 
to conclude that, by this stage, crime affects drug use and drug use 
affects crime. Ford (2005) also found significant indirect connections 
in the relationship between drug use and delinquency. His primary 
contention was that both drug use and delinquency weakened the 
social bond which increased the risk of both behaviours continuing. 
How do these findings inform a discussion of blame in the criminal 
process? First, early initial forays into criminality may be wholly 
unrelated to subsequent drug use: the offender might not heighten his 
risk of offending by taking drugs, but may heighten his risk of drug 
taking by offending. In terms, then, of apportioning blame, it would 
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appear appropriate to treat such an oftender in the same way as any 
other first-time offender. If, as Menard et al (2001) suggest, crime pre- 
dates drug use, the situation thereafter becomes complex. Both the 
early offences and the initial drug use were (probably) voluntary and 
both may well be precursors to later crime. Accordingly, there would 
appear to be two possible departure points and both would support 
a claim that the offender had deliberately increased the likelihood of 
oftending. In fact, the attribution of blame appears far less problematic 
than if there was a direct causal link between drug taking and crime. 
In the last scenario, one would have to find that someone using drugs 
did so in the knowledge that there was an increased risk of offending. 
Presumably few individuals start using drugs with this in mind. 
Consequently, the fact that the two activities are commonly entwined 
may be less problematic than supposed. What, however, if drug use 
and criminality are in fact linked to another common factor such as a 
risk-seeking personality? 

In such cases it seems reasonable to ask two questions: to what extent 
does that trait explain the offending behaviour and to what extent 
does that trait affect blame? There are many people with risk-seeking 
personalities, and such people may be more likely to offend or use 
drugs, but others channel this by, for example, participating in extreme 
sports. The quantification of blame should then encompass more than 
the fact that the offender was a drug user. Recognition must be given 
to the variety of ways in which drug use can feature in an oftender’s 
life at any particular point; research suggests that the relationship is 
fluid and becomes more prominent as criminality becomes entrenched 
(Menard et al, 2001). It may also be appropriate to recognise the fact 
that an offender is trying to address a drug habit and is taking positive 
steps to reduce the risk of recidivism. This could even be regarded as 
an attempt to put oneself out of harm’s way. 

The impact of blame is important for another reason with this type 
of offender. Drug users in treatment frequently report stigmatisation 
or self-stigmatisation and this in turn is likely to undermine the 
effectiveness of treatment (Room, 2005). Blame could then have a 
negative effect when it comes to rehabilitating offenders with substance 
abuse problems. Luoma et al (2007), however, found that substance 
abusers receiving treatment who were also involved in the criminal 
justice system reported less stigma than other service users. This is an 
intriguing finding. Perhaps drug users who are not involved in crime 
feel that they suffer because of the common assumption that users 
offend in order to feed their habit. In this context, the stigma flows from 
an overly-simplistic, but widely-held, view of causality. The divergence 
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between popular assumption and empirical evidence creates problems 
for policy-makers, particularly those dependent on electoral support. 
Responding to the public mood may lead to political success, but it is 
unlikely to have a positive impact on the underlying problem. Indeed, 
it may exacerbate it, as is the case when aggressive enforcement of 
drug laws have been shown to drive up the price of drugs leading to 
increases in crime (Quinn and Sneed, 2008). Evidence-based policy 
may dispel some myths, or, at least, demonstrate that the reality is more 
complex than commonly understood. Attempts to explore crime, and 
even more so to explain it, can be seen by some as an attempt to excuse 
it. By simplifying the causal connection between drug use and crime, 
the popular view is that the offender is to blame for his predicament 
and that this should be reflected in how the criminal justice system 
responds. In certain cases, such a conclusion may be warranted but, 
due to the evidence offered above, it is clear that such a finding should 
not be universal. 


Blame, intoxication and alcohol-related offending 


The last scenario to be considered is by far the most common — 
offences committed by those who had been drinking alcohol. There 
would appear to be correlation between intoxication and offending 
(Aldridge et al, 2011, 13-15). According to the British crime statistics, 
44% of those who reported that they had been the victim of violence 
said that the attacker had been ‘under the influence of alcohol at 
the time’ (Home Office, 2011, table 7.10). Research has also found 
a causal association between alcohol abuse/dependence and several 
classifications of offending in a New Zealand birth cohort (Boden et 
al, 2013). The relationship was particularly marked for violent offences 
(Boden et al, 2012). Finding a direct causal link between intoxication 
and violence is notoriously problematic (Dingwall, 2006); evidently 
the majority of those who become intoxicated do not then offend. 
Nonetheless, one cannot sensibly disregard the fact that a very high 
proportion of violent crime is committed by those who are drunk, nor 
can one ignore the reality that most of these individuals put themselves 
in such a state voluntarily. 

Alcohol is used in many contexts as an explanation and as a 
justification for atypical behaviour, so it should come as no surprise that 
offenders often blame alcohol use for their criminal conduct. Despite 
this, most studies show that offenders do not see a simple causal link 
and that the explanations offered are complex and nuanced. When 
McMurran and Hollin (1989) asked 100 young offenders, all of whom 
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were moderate or heavy drinkers, whether they saw a link between 
their drinking and their offending, 55.7% said, initially, that they did 
not. Yet, when the offenders were then presented with a sample of 
cue cards, many did identify a link. Some of these links amount to a 
decision to put oneself in harm’s way: most notably, 37.5% stated that 
they did things that they would not do if they had not been drinking. 
Parker (1996) similarly found that his sample identified a variety of links. 
Three of the most common again suggest a decision to put oneself in 
harm’s way: drinking made them impulsive and then they offended; 
drinking caused problems which led them to offend; and the places 
where they drank led them to offend. 

More recent research by Newbury and Dingwall (2013) considered 
the perceptions of correlation between drunkenness and offending 
oftered by a sample of young females who had offended, sometimes 
seriously, after binge drinking. The sample was drawn from a larger 
research project (Newbury, 2011) concerned with young offenders, the 
majority of whose offences were not related to alcohol. This meant that 
the interviewees were asked no specific questions about alcohol use nor 
were they presented with cue cards as in the studies above. Although 
the sample often expressed extreme remorse, they also stated that 
alcohol was the direct cause of their offending as it had a detrimental 
effect on their personality. Newbury and Dingwall’s study shows that 
attributing blame to their sample is problematic. Many interviewees 
had experience of previous episodes where binge drinking had led to 
harm yet had not modified their drinking behaviour as a result. At 
the same time, one of the study’s key findings was that most of those 
interviewed displayed genuine, and at times frightening, ignorance 
about safe alcohol consumption. 

The situation is, therefore, complex: direct causation between 
intoxication and offending is hard to find; a high proportion of violent 
crime is committed by those who are intoxicated; most of these 
people drank voluntarily; people no doubt believe that there is some 
link and therefore few would be easy with the idea that individuals 
should escape any form of criminal liability on the grounds of being 
voluntarily intoxicated at the time. How should an intoxicated person 
who subsequently offends be treated? 

One could start from a position that an individual should gain no 
benefit from getting intoxicated voluntarily. This was the original 
common law stance (McCord, 1992) and still represents the position 
in Scotland (HM Advocate v Savage [1923] JC 49) and in several states 
in the USA (Montana v Egelhoff 518 US 37 (1996)). The effect of this 
is that an intention to become intoxicated is regarded as an alternative 
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to an intention to commit the offence in question. Difficult questions 
of relative blame arise. It would not be implausible to construct a 
normative argument that the blame associated with voluntarily getting 
intoxicated equates to that of committing a crime. The task, though, 
would be daunting; not least as it would entail showing that the 
blame associated with getting intoxicated corresponded to the blame 
associated with committing the actual offence in question. Surely, 
though, the blame in getting intoxicated remains constant, whereas 
the blame associated with offending depends on the seriousness of the 
offence? It cannot be the case, for example, that the blame associated 
with intoxication equates to both the blame associated with criminal 
damage and the blame associated with murder. Perhaps it would be 
more intellectually honest to justify this stance explicitly on the grounds 
of public policy, although one should be wary of accepting that such 
a policy would have any real deterrent effect. 

Some Commonwealth countries adopt an opposite position whereby 
evidence of intoxication is seen as a relevant factor in determining 
whether an individual satisfied the requirements of the offence. This 
does not lead to an automatic acquittal although it allows for this 
possibility. This may appear paradoxical in that someone who is so 
intoxicated that he could not have intended to commit the offence 
escapes liability while someone less intoxicated who nevertheless 
intended to do so is convicted, but the position accords with standard 
criminal law doctrine which requires the prosecution to prove all of the 
constituent elements of an offence including intention where relevant. 
Another interpretation of this approach is that it allows a distinction 
to be drawn between the blame associated with intending to become 
intoxicated and the blame associated with intending to commit the 
offence. Society may well believe that an intoxicated person who 
stabs someone is blameworthy, but the better question is whether 
that person is as blameworthy as a sober individual who intentionally 
stabs the victim. This is further complicated when one remembers 
that becoming intoxicated is not of itself criminal and there would 
be debate about whether it should be regarded as blameworthy at all. 

Perceptions of blame help explain the popular reaction to certain 
cases where intoxicated individuals have been acquitted in these 
jurisdictions. Daviault (1994) 93 CCC (3d) 21, a particularly infamous 
Canadian case, involved a chronic alcoholic who sexually assaulted an 
elderly disabled woman after consuming a vast quantity of beer and 
brandy. The Canadian Supreme Court held that it was incumbent on 
the prosecution to prove that Daviault satisfied all of the requirements 
of the offence. His extreme intoxication at the time meant that this 
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was impossible. The media incredulity following his release led to rapid 
legislative changes designed to ensure that those facing trial for violent 
or sexual offences could not escape conviction on similar grounds. The 
outrage is, of course, understandable and no doubt reflected a widely- 
held view that considerable blame attached to Daviault’s conduct. It 
was this disjuncture between a judicial outcome and popular belief that 
led Parliament to reform the law. It is worth reflecting further on the 
reaction. First, there is no way of knowing whether the public felt that 
Daviault’s blame was identical to that of a sober offender. There was 
outrage, but that may have been because he was not held to account in 
any way for his conduct; we have no way of gauging whether or not his 
alcoholism would have aftected the public’s perceptions of his blame. 
Second, a binary position had to be adopted: Daviault’s intoxication 
was or was not relevant. When faced with a stark choice, the reaction 
would suggest that the public would have arrived at the opposite 
conclusion to the Supreme Court, although it is worth remembering 
that the public’s knowledge of the facts of the case would have been 
partial and that the Supreme Court was determining a point of law 
and not acting as a moral arbiter. 

Alternative approaches exist which allow for greater nuance. One 
could, for example, distinguish between different offences, as in 
England and Wales, where intoxication is potentially relevant for some 
offences but is irrelevant for others. Such an approach may appear to 
have little to commend it: blameworthy individuals will escape liability 
for some crimes while others are convicted despite failing to satisfy the 
requirements of the offence. Yet this approach, confirmed by the House 
of Lords in Majewski [1977] AC 443, is more logical than is sometimes 
supposed. Offences requiring intention are classified as specific intent 
offences and evidence of intoxication can be considered. An acquittal 
can follow, although, if the offence can be committed without intent, 
usually recklessly, evidence of intoxication must be excluded. 

Commentators have generally found flaws with this approach (for 
example, Cavender, 1989; Farrier, 1976; Smith, 1976; Virgo, 1993). 
Everything rests on how an offence is classified, yet this is far from 
settled and there are theoretical disputes about whether existing 
classifications are correct (Williams, 1983). Recklessness is also found 
too readily. English law defines recklessness as the conscious taking 
of an unjustified risk (R v G [2004] 1 AC 1034). The risk relates to 
a specified harm. Yet, the sense in which recklessness is used here is 
more generic and appears to relate to consciously getting intoxicated, 
with the attendant risk that one might then offend in an unspecified 
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manner. The blame shifts from an intent or recklessness about causing a 
particular harm to that generally associated with becoming intoxicated. 

If blame attaches to intoxication then why not make that a distinct 
offence? Germany, for example, has an offence of total intoxication: 


Whoever intentionally or negligently get [sic] intoxicated 
with alcoholic beverages or other intoxicants, shall be 
punished with imprisonment for not more than five years 
or a fine, if he commits an unlawful act while in this 
condition and may not be punished because of it because 
he lacked the capacity to be adjudged guilty due to the 
intoxication, or this cannot be excluded. (Strafgesetzbuch 
StGB, Section 323a) 


One of the present authors has advocated this approach before 
(Dingwall, 2006) on the basis that it balances the need to deter 
alcohol-related crime while ensuring that the fundamental principles 
of criminal liability are respected. Central to his argument is that the 
German offence recognises that those who offend while intoxicated 
deserve punishment and that the offence identifies the blameworthy 
conduct, that is, the voluntary intoxication and not the subsequent 
offence. Not everyone accepts that the locus of the blame relates to 
the intoxication. The New South Wales Sentencing Council (2009) 
rejected the creation of an offence of this nature on a number of 
grounds including: 


The creation of a special offence that includes intoxication 
either as an element, or as an aggravating element, risks 
punishing the offender for being intoxicated or for their 
moral irresponsibility, while the true focus of sentencing 
should be on the act committed by the offender while 
intoxicated. (New South Wales Sentencing Council, 2009, 
103) 


Two other objections can be raised, one practical and one theoretical. 
Although such an offence might best reflect the offender’s blame, 
would it accord with the public’s sense of justice? If Daviault had been 
convicted of this offence, would the popular reaction have been any 
more muted? If the maximum sentence is five years imprisonment, 
only those threatened with longer terms would want to be convicted of 
this ‘lesser’ offence. Discontent may be fuelled if all of those convicted 
of the offence had committed grave acts. Second, this approach still 
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depends on a criminal harm occurring. In terms of blame, however, can 
a distinction be drawn between an intention to get intoxicated and an 
intention to get intoxicated which leads to a criminal harm occurring? 
Although this offence ostensibly punishes the earlier conduct which 
puts the offender in harm’s way, it remains completely dependent 
on an ensuing harm which, according to the offence definition, was 
neither intentional nor reckless. Here moral luck enters the equation 
(see Chapter Three). If getting intoxicated is the blameworthy activity 
in such cases, it begs the question of whether existing drunkenness 
offences provide the remedy even if these typically attract minor 
penalties and have to be enforced selectively? It is suggested that they 
cannot perform this function. The penalty level would lead to outrage 
if serious harm was caused; and, despite the number of drunkenness 
offences that exist, many scenarios, including that in the Daviault case, 
would not be covered. 


Conclusion: voluntarily heightening the risk of offending 


It has been pre-supposed that blame attaches to the activities referred 
to above (joining criminal organisations, using illegal drugs, voluntary 
intoxication) and that, if these activities then lead to an offence 
occurring, it is appropriate and just for the law to take account of 
the earlier behaviour. Even if blame links these behaviours, however, 
there is no reason why policy dictates a uniform response. Joining a 
terrorist group, for example, exposes an individual to a far greater risk 
of offending than consuming alcohol. 

Policy may favour a robust response which ignores such variables. 
Society has strong reasons for wanting to deter behaviour which, 
although not necessarily criminal in itself, may act as a precursor to 
crime. The policy of not allowing drug users to plead duress can be 
seen as an obvious example ofa failure to distinguish between different 
factual scenarios and a willingness to apply a far-reaching definition 
of blame in order to justify the removal of a potential defence. 
Deterrence cannot, though, fully explain criminal justice policy in 
this area. Were this the case, the obvious response to alcohol-related 
offending would be to say that, provided the drinking was voluntary, 
the use of alcohol would be ignored when determining liability or 
sentence. Most jurisdictions, as has been seen, do not adopt such an 
approach. Instead, other factors are recognised as being important 
determinants of liability and these either override or limit deterrent 
concerns. Intoxication challenges common legal requirements that 
an offender either intended to commit a crime or was reckless about 
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its commission. This, too, is an argument about blame; the offender 
may be blameworthy but to what does that blame attach? This is a 
common thread to all of the scenarios considered in this chapter. In 
each case one has to try and determine whether blame attaches to the 
earlier conduct or to the subsequent offence. Put thus, this seems a 
binary decision, but that has the potential to mislead. Arguably blame 
could attach to neither, one or both of the incidents. Returning to the 
intoxicated offender, one could hold the view that intoxication is not 
blameworthy and that it would be inappropriate to hold an intoxicated 
person liable for an offence that he did not intend to commit. It would 
be equally plausible to argue that intoxication is blameworthy and that 
offences committed in that state should be similarly regarded or that, 
while intoxication is indeed blameworthy, no blame should attach to 
an offence committed in that state. 

If the assessment of blame is complicated by the fact that both the 
precursory conduct and the crime could be deemed blameworthy, there 
is also the question of the degree of blame. It is possible to accept that a 
drug addict who offends to feed his or her habit is to blame both for the 
initial habit and for the theft, but does that habit affect the blame that 
attaches to the theft? Determinations of where blame lies may best be a 
question of whether criminalisation is warranted and, just as crucially, 
what conduct should be criminalised. Questions relating to degrees 
of culpability are more commonly relevant at the sentencing stage, 
particularly if proportionality is a relevant determinant. Retributive 
notions of justice depend on the gravity of the offence which is usually 
taken to include both an assessment of the harm caused or intended 
and of the individual’s personal culpability (see, further, Chapter Five). 
Offence-gravity is difficult to quantify objectively and the scenarios in 
this chapter further complicate this assessment. The prior use of alcohol 
and drugs provides a useful example. Australian research (Potas, 1994) 
has shown that sentencers faced with identical factual scenarios treated 
evidence of intoxication very differently with the result that individual 
outcomes varied markedly. This research probably reflects broader 
discrepancies about how society regards intoxication. The traditional 
position in England and Wales was that sentences would not be affected 
by evidence of intoxication (Bradley (1980) 2 Cr App Rep ((S) 12; 
Parkhouse [1999] 2 Cr App Rep ((S) 208); however, examples can be 
found of ‘exceptional’ cases where, presumably, less blame was seen 
to attach. These cases fall into two general categories, both of which 
are revealing: the first concerns men of previous good character who 
committed sexual offences (Spence (1982) 4 Cr App Rep ((S) 175), 
the second, incidents best described as drunken ‘frolics’ (Abrahams 
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(1980) 2 Cr App Rep ((S) 10). Drunken ‘frolics’ may perhaps deserve 
sympathy, but it is far from obvious why a distinction can be drawn 
between sexual offences and other offences. 

The most clearly articulated case law comes from New South Wales. 
As a general principle: 


The degree of deliberation shown by an offender is usually 
a matter to be taken into account; such intoxication 
would therefore be relevant in determining the degree 
of deliberation involved in the offender’s breach of the 
law. In some circumstances, it may aggravate the crime 
because of the recklessness with which the offender became 
intoxicated; in other circumstances, it may mitigate the 
crime because the offender has by reason of that intoxication 
acted out of character. (Coleman v The Queen (1990) 47 A 
Crim R 306 at 327) 


Further guidance was provided about when mitigation was appropriate: 


The fact that an offender was intoxicated at the time of 
committing an offence is not of itself a reason for mitigating 
the sentence which should be imposed on the offender. 
However, the fact that an offender was intoxicated at the 
time of committing the offence may be taken into account 
as mitigating the objective criminality of the offence, insofar 
as it indicates that the offence was impulsive and unplanned 
and that the offender’s capacity to exercise judgement was 
impaired. (Walters v The Queen [2007] NSWCCA 219 at 
[38]) 


Sentencing remains under-researched and this restricts the discussion 
here in two ways. First, there is a lack of a meaningful evidence base 
from which to determine policy. Second, contentious policy decisions 
can go unchallenged leading to an erroneous belief that the policy 
commands universal support. The Sentencing Guidelines Council 
(2004, para 1.22) determined in a guideline on offence-severity that 
intoxication by alcohol or drugs should aggravate a sentence. This 
does not provide empirical proof that sentences are being increased 
in such cases despite statutory requirements that guidelines must be 
followed unless it is contrary to the interests of justice (Coroners and 
Justice Act 2009, s125). Nonetheless, the guideline deserves comment 
as the descriptive nature and practical utility of a sentencing guideline 
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means that a considered normative analysis is lacking. For example, it is 
unclear whether the decision is based on blame or whether deterrence 
was the determining factor. 

Guidelines are designed to ensure greater uniformity of approach 
which, when one considers Potas’ findings, appears laudable. A standard 
approach to such cases, however, presupposes that all offenders who 
were intoxicated at the time of the offence deserve identical treatment. 
Padfield (2011), an academic who also sits as a judge, disputes this, 
arguing that sentencers need to retain discretion in such cases, as 
intoxication can have an impact on culpability in different ways. This 
stance was also taken by the New South Wales Sentencing Council 
(2009, 113) Padfield’s argument was in part a response to an article 
by Dingwall and Koftman (2008) who suggested a uniform approach, 
but one that differed significantly from the sentencing guideline. The 
authors contended that sentencing disparity resulted from the absence 
of an agreed policy for sentencing intoxicated offenders and that this 
disparity led to individual injustice. They rejected the argument, 
however, that sentences should be increased on the basis of intoxication 
and suggested instead an approach allowing mitigation if it was a 
first offence, thereafter intoxication would not influence sentence. 
Dingwall and Koffman’s model was situated in a retributive sentencing 
framework so it excluded other policy objectives such as deterrence 
or public protection, both of which may favour treating intoxication 
as an aggravating factor. By adopting a retributive approach, however, 
blame featured large in their analysis and led to the distinction being 
drawn between first time offenders and recidivists. An offender of 
previous good character who oftended while intoxicated was seen 
as less blameworthy than a sober offender. An individual who had 
previously offended while intoxicated, though, deserved no credit 
as he had failed to alter his behaviour. This conclusion raises another 
question of relative blame which the authors do not address: can one 
infer that a decision to become intoxicated having previously offended 
in that condition equates to a decision to offend while sober? Are they 
not qualitatively different? 

What is important here is that all of these approaches are directly 
concerned with blame. What differs is how assessments of blame are 
best calculated. Recognising variety in circumstance and using this as 
a justification for discretion, Padfield’s (2011) argument implies that 
blame is not uniform in such cases. Dingwall and Koftman (2008) also 
reject such a notion by distinguishing between first time offenders and 
repeat offenders but, within these categories, there is less room for 
manoeuvre as intoxication is irrelevant for all but first time offenders. 
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Their approach does not wholly disregard discretion in that judges 
dealing with first time offenders would still have to decide how much 
mitigation is appropriate and this decision depends, at least in part, on 
blame. Meanwhile the Sentencing Guidelines Council (2004) deems 
intoxication to be an aggravating factor, a conclusion that clearly 
relates to blame. 

This chapter represents the first attempt to tie together four diverse 
areas of criminal justice policy. All raise both practical and theoretical 
issues of concern. Frequently, legal intervention relies on claims that 
the earlier conduct was blameworthy and that this justifies departure 
from standard requirements of the criminal law (as is the case with 
intoxication) or the removal of a potential defence (as is the case with 
those who ‘associate’ with criminals). The methods employed to allow 
these outcomes are often tortuous and contestable, even where the 
policy objective is sound. Perhaps it would be better to focus on the 
initial blameworthy conduct and seek an appropriate way of responding 
to it. This may well involve creating specific offences (such as those 
prohibiting membership of prescribed organisations) or of reviewing 
the enforcement of existing offences (such as drunkenness offences). 
One must be wary of presupposing that criminalisation provides the 
remedy (see Chapter Seven); there is a clear danger of ‘net-widening’ 
when one is attempting to curb behaviour which may well lead to 
significant harm. Where the potential harm is grave and the earlier 
conduct blameworthy, however, recourse to the criminal law may be 
appropriate. The dangers of ‘net-widening’ should make one wary 
of extending the reach of the criminal law but it should not exclude 
intervention where necessary. 

Blame may provide a valuable mechanism for considering these 
types of case, but it is important to remember that other policy drivers 
operate. Deterrence may lack the empirical support that is commonly 
supposed (Von Hirsch et al, 1999), yet combating earlier decisions 
which heighten the risk of offending might feasibly reduce their 
occurrence. The offences in question are also often comparatively 
serious and the public rightly expect protection from the criminal 
justice system. These concerns validate an approach which treats 
behaviour which increases the risk of offending as aggravation. 

Compelling as this may sound, blame is more complex and may 
support an alternative conclusion, at least in some instances. While 
the preliminary conduct may properly be regarded as blameworthy, the 
impact that it had on subsequent events may have reduced the blame 
that can fairly be attached to the offence. In all cases, should the offender 
be judged as harshly as an individual committing the offence without 
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that background? To reverse the proposition, if someone commits an 
act of violence while they are sober are they really less blameworthy 
that an intoxicated assailant? Fairness might demand sympathising with 
individuals who have made poor earlier choices which can rightly be 
considered blameworthy. 

What is apparent from the survey provided in this chapter is that 
the way in which the criminal justice system responds to those who 
put themselves in harm’s way is inconsistent, though there is perhaps 
an increasing readiness to treat such individuals unsympathetically. 
Inconsistency can perhaps be explained on two grounds. The first is 
that there can be legitimate disagreement about whether prior conduct 
mitigates or aggravates a subsequent offence. Uniformity of approach 
avoids inconsistent outcomes (theoretically) but it masks the debate 
by categorising crudely. Retaining discretion also tends to mask the 
debate as judges are free within reason to apply the law in what they 
see as a fair manner. The second explanation for inconsistency is that 
policy is driven not just with reference to blame. Our review is limited 
as a result as we cannot know the extent to which blame is central, 
marginal or irrelevant to policy in practice. This is true even where it 
is a stated justification. 

The final claim made in this chapter is that, whatever the motive, 
there is evidence to suggest that there is an increasing trend among 
legislators and judges to treat decisions to put oneself in harm’s way as 
an aggravating factor. Obvious examples include the way in which the 
courts in England and Wales have extended the concept of associating 
with criminals to encompass drug users and the decision taken by the 
Sentencing Guidelines Council to treat intoxication as an aggravating 
factor. Indeed, none of the scenarios that were considered in this 
chapter showed any signs, in any jurisdiction, of greater leniency. This 
conclusion supports one of the book’s broader conclusions, namely 
that blame is increasingly being used to justify reactive criminal justice 
interventions. The next chapter addresses this theme. 
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Blame, punitiveness and 
criminalisation 


The growth of blame culture and the need for scapegoats 


We live in a world that is said to be full of risk, danger 
and threat. Every day, a new social issue emerges to assail 
our sensibilities, often accompanied by the cry: What’s to 
be done? Who’s to blame? On each occasion, there is an 
assumption that things are getting worse: that our society, 
communities and very lives are becoming more risky and 
more dangerous. In the 1980s and 1990s, panics focused 
on issues such as dangerous dogs, mugging, video games, 
satanic abuse and child sexual abuse. More recently, they 
have centred on elder abuse, people trafficking, the internet 
and welfare scroungers. In the midst of this, claims of 
historical sexual and physical abuse have taken centre-stage. 
(Cree et al, 2014) 


In September 2013 the findings of two Serious Case Reviews were 
published. Serious Case Reviews are undertaken by Local Safeguarding 
Children Boards in cases where a child has died or suffered serious 
harm as a result of suspected abuse or neglect. They are governed by 
the Local Safeguarding Children Boards Regulations 2006 made by 
the Secretary of State under the provisions of the Children Act 2004. 
The stated purpose of such reviews is to ascertain what lessons can be 
learned to inform future practice of all those with responsibility for 
safeguarding children. Inevitably, however, the reports, and others like 
them, are often seen more as an official attempt to find scapegoats and 
allocate blame. On 9 January 2011 two-year-old Keanu Williams died 
in Birmingham as a result of multiple injuries arising from separate 
incidents. In June 2013 Keanu’s mother was convicted of his murder 
and her partner was convicted on charges of child cruelty (Birmingham 
Safeguarding Children Board, 2013). On 3 March 2012 four-year-old 
Daniel Pelka died in Coventry as a result of persistent abuse and neglect. 
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On 31 July 2013 Daniel’s mother and stepfather were convicted of his 
murder (Coventry Safeguarding Children Board, 2013). 

The Birmingham Safeguarding Children Board review was reported 
by the Daily Mail with the headline: “The four missed chances to save 
Keanu: How social services failed two-year-old boy beaten to death 
by his mother as it’s revealed even SHE was surprised he wasn’t taken 
into care’ (Daily Mail, 3 October 2013). The Guardian’s headline was 
slightly more measured: ‘Professionals failed to prevent toddler Keanu 
Williams’ death, report finds’ (Guardian, 3 October 2013). Similarly, 
the headlines announcing the Coventry review read: ‘Everyone to 
blame but no one punished: Teachers, doctors, the police and social 
workers escape justice after missing 27 chances to save tragic Daniel 
Pelka’ (Daily Mail, 17 September 2013). Although the review into 
child protection commissioned by the Department for Education and 
undertaken by Professor Munro (DfE, 2011) stressed the need to value 
professional expertise and hinted at learning more and blaming less, 
the focus continues to be on blame and scapegoating. 

It is clearly vitally important that we do learn from tragedies and 
disasters to try to prevent them occurring in the future. Professor Munro 
was right to stress the need to create and develop a learning system, 
although, in practice, inquiries such as the Serious Case Reviews often 
do little more than feed a blame culture. According to the Guardian 
(8 October 2013) there are about four such reviews published each 
week. With the length of the average review being in the region of 
500 pages, reading the full report becomes a practical impossibility and 
it becomes inevitable that the focus is on the headlines. The current 
situation is neatly summed up by Ray Jones in the Guardian: 


Of course it is crucial to review locally what happened 
when something awful occurs and to take necessary actions. 
But I cannot imagine what new general learning will 
come from more and more serious case reviews. Instead 
they have become a tool for apportioning and allocating 
accountability. This is now explicit in the government's 
description of them. They feed the blame culture. They are 
also costly and a major distraction from focusing on current 
practice as resources and management attention are heavily 
deployed. (Guardian, 8 October 2013) 


Between July 1963 and October 1965 five children between the ages 


of 10 and 17 were murdered. At least four of them had been sexually 
assaulted before they were killed. In 1966 Ian Brady and Myra Hindley 
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were convicted of their murders and sentenced to life imprisonment. 
There were no public inquiries, no investigations into why the police 
had taken so long to discover and investigate the earlier murders, there 
was no effort to spread the blame wider than the two individuals who 
had carried out the killings. It is difficult to imagine the same reaction 
today. The desire to minimise risk, to prevent such things happening 
again seems to lead inexorably to a search for scapegoats. 

The reaction to the publication of allegations against Jimmy Savile in 
October 2012 is indicative of the modern preoccupation with blame. 
Following the broadcast of a television documentary, Exposure: the 
other side of Jimmy Savile, by ITV on 3 October 2012 the Association 
of Chief Police Officers requested that the Metropolitan Police Service 
(MPS) assess the claims made in the programme. On 9 October 2012 
the MPS announced that the investigation would be entitled Operation 
Yewtree and would be carried out in association with the NSPCC and 
the National Association for People Abused in Childhood. In January 
2013 ‘Giving Victims a Voice’, a joint MPS and NSPCC report into 
allegations of sexual abuse made against Jimmy Savile under Operation 
Yewtree was published (NSPCC, 2013). Jimmy Savile had died in 
October 2011 so there was no possibility of criminal proceedings against 
him. This lack of criminal proceedings was part of the justification for 
the publication of the report. Operation Yewtree had a wider remit 
than simply investigating allegation made against Jimmy Savile. It 
consisted of three strands: 


The first strand is offences believed to have been committed 
by Jimmy Savile on his own; the second is where victims 
have said there were other people around Savile who they 
believe were involved in offending; the third strand involves 
accounts from people who have come forward as a result 
of the publicity about Jimmy Savile but who have said they 
were sexually assaulted by people unconnected to him. 
(NSPCC, 2013, para 2.2) 


As with Serious Case Reviews, Operation Yewtree was keen to learn 
lessons for the future: ‘By drawing on the experiences of victims we 
can begin to explore how police and other bodies can learn to be more 
effective in the resolution and prevention of serious crime relating to 
predatory abusive behaviour’ (para 3.5). 

Yet blame remains central to the investigations and publicity 
surrounding the allegations: 
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Central to the many questions being posed by both his 
victims and others are why did it happen and why was it 
not noticed and stopped by police, health, education or 
social services professionals, people at the BBC or other 
media, parents or carers, politicians or even ‘society in 
general’? (para 3.6) 


As was discussed in Chapter One, modern society increasingly seems 
perturbed by seemingly uncontrolled events and this apparent lack of 
control leads to a desire for blame: we couldn’t prevent it — it must be 
somebody’s fault! As a result of Operation Yewtree more than 10 public 
figures have been investigated by the police in relation to allegations 
of sexual abuse. Of course it is right that allegations of abuse are 
properly investigated and that criminal proceedings are taken against 
those directly responsible. Yet the search for scapegoats goes beyond 
those who are directly responsible to include the BBC, a number of 
care homes, schools and NHS institutions. 


From civil liability to criminal liability 


An allied trend is that, when a supposedly blameworthy party is 
identified, justice is seen increasingly to demand punishment in the 
criminal courts rather than recompense in the civil courts. It is difficult 
to establish whether this is a gradual on-going process where less 
tolerance is shown over a lengthy timeframe, possibly due to a realisation 
that the existing process fails to deliver on expectations, or whether 
this exasperation with civil remedies is a more recent development. If 
there is a perception that civil remedies are inadequate, one needs to 
question why as well as attempt to explain why punishment is seen 
as necessary. One concern may be that a reliance on the civil law has 
failed to prevent harm from occurring as its focus is on remedying 
damage that has already been caused. The threat of punishment by 
way of contrast might deter people from engaging in conduct which 
could be harmful. The public have an enduring faith that deterrence 
does lead to a modification of behaviour, a conclusion that is not borne 
out by the extensive empirical literature in this area (Von Hirsch et al, 
1999). The disjuncture between the intuitive logic of deterrence and 
the reality can probably be explained on the basis that individuals have 
limited knowledge of the likely consequences of breaking the law and 
fail to act with the rationality that is often supposed. 

Another justification for adopting the criminal justice system 
would be that punishment is necessary to reflect the individual’s 
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blameworthiness. Unlike the recourse to deterrence, this is not an 
argument based on the avoidance of future harm but is essentially 
a retributive claim. Proportionality is usually used by penologists to 
quantify the punishment that an offender deserves. It could also be used 
more widely to gauge which forms of blameworthy conduct should 
result in criminal rather than civil liability. Evidently, there are recent 
examples of very serious conduct which escapes criminal censure while 
other obviously more trivial varieties do not. Some of the behaviours 
which have become criminalised are serious, most notably corporate 
manslaughter; in these cases using criminal rather than civil processes 
could perhaps be viewed as a welcome redressing of the balance. There 
is, however, no overall coherence to the behaviours that have been 
criminalised in recent years. Some conduct, in particular anti-social 
behaviour, appears comparatively minor. The trend then has been 
general and has encompassed areas that probably should have been 
criminalised in the past as well as behaviour previously seen as too 
trivial or otherwise undeserving of criminal liability. 

The political background is crucial to understanding this trend as 
it reached its zenith during the period of office of the last Labour 
government (1997-2010). Tony Blair, who held the Shadow Home 
Affairs brief prior to becoming party leader, recognised that the party’s 
previous criminal justice policies had been perceived as unduly lenient 
and had become an electoral liability. He also saw that those living 
in disadvantaged communities were disproportionately affected by 
crime and that Labour had failed to grasp the significance of this to its 
traditional core support. A radical change occurred in the mid-1990s 
when Labour started to challenge the Conservative government’s record 
and proposals on the basis that they were insufficiently severe rather than 
overtly punitive and regressive. Despite vocal debate, there was in fact 
a tacit agreement that greater use of the criminal law in combination 
with increased penalties was necessary. This stance was intriguing as it 
came at a time when crime rates were falling, but it can be understood 
when one considers the respective positions of the two major parties: 
Labour, in essence, were trying to plug a perceived weakness while the 
Conservatives, conscious that electoral support was fast evaporating, 
sought to cling on to their advantage in a vital area of policy. After 
Labour won the 1997 election they were true to their mantra that they 
would be ‘tough on crime, tough on the causes of crime’. It is well 
known that sentences increased and the prison population expanded 
massively during Labour’s period in office. Less attention has been 
given to the way in which the government created a vast number of 
new offences, helped in part by the size of their parliamentary majority. 
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For a supposedly progressive party, Labour presided over a period of 
sustained and substantial expansion to the criminal law. 

Labour’s agenda, though, was more ambitious as it sought to tackle 
not only crime but anti-social behaviour which also tends to affect the 
disadvantaged disproportionately. There is no doubt that to those on 
the receiving end of such conduct the distinction between criminal 
and lawful behaviour is academic. Yet there was no evidence to suggest 
that there had been a surge in anti-social behaviour nor was there an 
obvious popular outcry for new legal powers. (Although there may 
well have been support for greater enforcement of minor offences that 
affect quality of life.) Conceptually, however, anti-social behaviour 
encompasses a broad range of activity, much of which is lawful. The 
challenge for policy makers was how to regulate lawful conduct which 
had an adverse impact on others. 

A novel legal structure was devised which created a hybrid of 
civil and criminal law: a civil order would be issued prohibiting the 
individual from engaging in specified behaviours and an offence 
would be committed if the recipient breached the terms of the order. 
Research has shown that the vast majority of applications for Anti- 
Social Behaviour Orders (ASBOs) are granted, but there is marked 
geographical disparity in their use. The fact that the bulk of applications 
are successful might suggest that only worthy cases, supported by 
compelling evidence, are pursued, but an alternative possibility is that 
the courts are lax in challenging the cases brought. If applications tend 
to succeed, the longer-term benefit appears marginal as the majority 
of ASBOs are breached with the consequence that the individual is 
liable for punishment and possibly imprisonment. The rate of non- 
compliance shows that ASBOs fail to deter those minded to act in 
an anti-social manner, indeed there are anecdotal claims that some 
view an ASBO as a badge of honour. In March 2014 the Anti-Social 
Behaviour, Crime and Policing Act received the Royal Assent. The Act 
abolishes ASBOs, the coalition government partly justifying abolition 
on the grounds of the rate of non-compliance, but replaces them with 
‘injunctions to prevent nuisance and annoyance’. 

For once, the media criticism did not contend that ASBOs were 
insufficiently severe, instead they were portrayed as faintly ludicrous; 
stories about pensioners receiving ASBOs for swearing and neighbours 
being issued with ASBOs for failing to prevent livestock entering 
adjoining gardens were reported. Cases of this sort did arise very 
infrequently but the missed story related not to the atypical but to 
the typical. Research by Koftman (2006b) found that ASBOs were 
most commonly issued for behaviour that was criminal suggesting that 
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ASBOs were being used as an alternative to prosecution, a strategy 
which carried an attraction for the authorities as the standard of proof 
for an ASBO is lower than that for a criminal conviction. Given the 
fact that the conduct which usually attracts an ASBO is criminal, there 
is an argument that the process could usefully be viewed as a form of 
pre-trial diversion (see, further, Chapter Two) and many of the concerns 
about the lack of due process safeguards commonly associated with 
diversionary strategies apply here. 

The criminalisation of anti-social behaviour is unusual for a number 
of reasons. First, although many suffer from this conduct the problem 
was not getting appreciably worse. Second, neither the public nor the 
media demanded criminalisation; if anything, the media ridiculed the 
response by publicising absurd cases. Third, the impetus came from 
a supposedly progressive government who wanted to demonstrate a 
resolute and punitive response to minor deviancy. The government 
cannot be faulted for recognising the plight of those faced with anti- 
social behaviour but failed to appreciate that there was no popular 
appetite for ASBOs. Finally, the legal structure was novel in that it 
combined elements of civil and criminal law. The offence, speaking 
strictly, related not to the anti-social behaviour but to the breach of the 
civil order. Yet what emerged was that this system was often employed 
as an alternative not only to the civil procedure (as intended) but, 
more frequently, as an alternative to the criminal procedure. Reducing 
the standard of proof meant that ASBOs were easier to secure than 
convictions, so the net widened to capture not only those originally 
envisaged (the serially anti-social), but those whose allegedly criminal 
conduct would not ordinarily have resulted in conviction. 

Death caused by corporations may appear to represent a very different 
harm to anti-social behaviour, but there are surprising similarities. The 
first is that this was far from a novel problem and, while there were 
a number of high-profile incidents which cost lives, earlier tragedies 
were often ‘resolved’ successfully in the civil courts. Litigation was 
often pursued in tandem with an official enquiry which sought to 
identify blame so that lessons could be learnt which would improve 
safety in the future. A second similarity is that, with the exception of 
some immediate victims, the public did not demand that company 
directors or employees should be punished when a death occurred. 
Media support was also limited. Finally, experience had demonstrated 
that there were both conceptual and practical problems associated 
with criminalising corporate (mis)conduct. The most fundamental 
of which was who should be held criminally liable if a death arose? 
Often this would be far from obvious given the size and complexity 
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of many companies: an individual employee, for example, may have 
failed to maintain a section of railway line, but if he was inadequately 
supervised and over-stretched it would appear harsh to hold him wholly 
or possibly even partially to blame in a criminal court. There is also 
the question of how a corporation should be punished. Would it be 
appropriate to imprison those who are identified as having been at fault? 
In the example above, should that include the individual who failed 
to provide adequate resources and supervision? Problems remain if a 
financial penalty is seen as more acceptable. Consumers, employees and 
shareholders could suffer if a company is forced to raise the necessary 
funds even though they bear no responsibility for the death. Moreover, 
once a decision has been taken to criminalise corporate manslaughter, 
the imposition of a fine seems an inadequate response given the harm 
caused and leads to an impression that homicide in this context is far 
less serious than is ordinarily the case. If the punishment is perceived as 
unduly lenient, there is a danger that criminalisation will paradoxically 
trivialise the harm in the eyes of victims, although there is the real 
possibility of scapegoating if lengthy prison terms are imposed. 

Prior to the Corporate Manslaughter and Corporate Homicide Act 
2007 coming into force on 6 April 2008, corporate entities could be 
prosecuted for a range of criminal offences including gross negligence 
manslaughter (see Chapter Four). Yet it was difficult to convict 
corporations as it had to be proved that a senior individual who could 
be seen as a ‘controlling mind’ or embodying the company was guilty 
of the offence. The new Act allows conviction if it can be shown that 
there was a gross breach of a duty of care by ‘senior management’ 
rather than by one individual. Although the offence refers to ‘senior 
management’, it is important to stress that the offence is concerned 
with corporate liability and does not apply to senior personnel within 
the organisation. Individuals, though, can still be charged with gross 
negligence manslaughter in appropriate cases. The penalties that can be 
imposed include unlimited fines, remedial orders and publicity orders. 

This Act supplements gross negligence manslaughter, an offence 
discussed in Chapter Four. It may be recalled that this offence may be 
difficult to reconcile with the notion that only the blameworthy should 
be punished. A distinction was drawn between those acting in such 
a fashion and those who engage in harmful behaviour intentionally 
or recklessly (in the subjective sense). The objection raised was 
that although the individual may have been factually to blame for 
the victim’s death it is debatable whether he was morally to blame 
if incompetence — even if extreme — led to the death. Corporate 
manslaughter also requires a gross breach of a duty of care, but here 
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it is suggested that this is less objectionable. Corporate liability is 
distinctive from individual criminal liability in terms of the impact of 
a conviction. Both a company and an individual may face stigma (and 
anyone associated with the company may do so vicariously) but the 
punishment is far more significant for an individual who will likely 
face a lengthy custodial term rather than a financial penalty. 

Despite this, is criminalisation warranted? If the hope was that 
corporations would take greater steps to maintain safety the deterrent 
effect of the offence is impossible to measure. There have only been 
a limited number of successful prosecutions which suggests that the 
impact will be marginal. That said, there is an argument that could 
be made that organisations may behave in a more rational way than 
individuals and so the threat of prosecution may lead to operational 
change. Victims may feel that justice would be better served if 
individuals were prosecuted, and, if convicted, punished, rather than 
corporations fined. Criminalisation in itself may not satiate demands 
for justice. It may intensify calls for greater punitiveness. 

Criminalising behaviours that cause society harm is attractive 
politically due to its symbolic effect. In both the cases above the 
government were effectively seen to side with the law-abiding and 
powerless against the anti-social and dangerous corporations. There 
is also little political mileage in challenging such legislation as that 
could be seen as showing sympathy to the perpetrators. By pitting 
the responsible against the irresponsible in this way the government 
glossed over the fact that such a binary distinction is too simplistic. 
People view certain types of behaviour differently, so classifying some 
people as anti-social is arbitrary. So too is a determination that there 
was a gross breach of a duty of care by senior management. Yet the 
drive to criminalise was symptomatic of Labour’s desire to control what 
it saw as deviant behaviour. The creation of a myriad of diverse new 
offences, measured in the thousands, has to be viewed alongside more 
invasive methods of responding to crime, particularly with regards to 
juvenile justice. 

The approach was also crude. Whereas there should have been 
meaningful debate about whether it was appropriate to create an 
offence in any particular context it appears that criminalisation was 
practically the default position. The first explanation for this is political. 
Labour, particularly during its initial term, enjoyed a substantial 
parliamentary majority which limited the constraints on the executive. 
Opposition from the Conservatives was also muted as the party did 
not want to be seen as being on the wrong side of the debate. It was 
crucial to the Conservative’s attempt to rebuild support that they did 
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not cede ground on Law and Order which meant that the government 
could legislate in the knowledge that the Opposition would be unlikely 
to challenge the need for new offences. The effect of the unedifying 
appeal to popular punitiveness was that both parties became embroiled 
in a futile race that neither would win as it is always possible to devise 
a solution more draconian than your opponent’s. Given their sizeable 
parliamentary advantage, Labour did not need to get drawn into this 
battle, but clearly they did not want to squander their majority by 
failing in their pledge to be tough on crime. There was also conviction 
behind Labour’s position. According to Blair’s memoirs: 


[Fighting] crime was a personal cause, it completely fitted a 
new politics beyond old right and left, and since no Labour 
person had ever made anything of it...the field was mine to 
play on. For once I was very confident of what I could do. 
And I was correct...I took a traditional Labour position, 
modernised it, made it popular and upended the Tories 
with it. (2010, 55) 


Modesty aside, Blair’s quote is telling as is displays a naive belief about 
the potency of the criminal law. It should not be forgotten that Labour 
also promised to be ‘tough on the causes of crime’, and valuable work 
was done to this end, but it would appear that the party’s policy was 
a mixture of the opportunist and the simplistic. Of course, there is 
no reason why a democratically elected government should require 
an evidence base to determine social policy but the lack of debate 
and reflection on the expansion of the criminal law has significant 
implications. 

The first is that any expansion of the criminal law increases the 
demands made on the criminal justice system unless there is a 
simultaneous process of decriminalising existing offences. Although 
some activities have been decriminalised in the past 20 years, 
these represent a fraction of the offences which have been created. 
Enforcement will suffer unless considerably more resources are made 
available to the relevant agencies; in fact budgets have been cut due to 
the coalition government’s deficit reduction policy. This means that 
a criminal justice system which is already highly selective in the cases 
that are investigated and prosecuted will become more so. The threat 
that selectivity will lead to discrimination against marginalised groups 
therefore increases. 

Second, previously law abiding citizens could experience the 
criminal justice system as offenders. There are obvious normative 
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questions which we have addressed throughout this book about 
whether those who engage in particular activities are sufficiently 
blameworthy to deserve punishment. This is assumed too readily but 
needs to be considered on a case-by-case basis. There are, however, 
other implications for those convicted of a criminal offence. In some 
situations disclosure of a conviction may result in loss of employment 
or employment opportunities. More generally, however, it could be 
argued that the stigma associated with having been found guilty of an 
offence labels an individual in a way which may increase rather than 
decrease the likelihood of future criminality. This argument rests on 
the idea that the process of labelling reaffirms the individual’s status as 
a deviant which makes it more difficult to reintegrate him or her back 
into society. Support for this thesis can be found in statistics which 
show routinely that the majority of those convicted of an offence re- 
offend within a short space of time. The effects of labelling may also 
explain why deterrence is hard to achieve. 

A linked point is that if individuals suddenly find themselves being 
viewed with a different status by law enforcement agencies their 
overall perceptions of the criminal justice system may become more 
antagonistic. Speeding, unlike most forms of criminal activity, has the 
potential to kill, but, because of motorists complaining that ‘they were 
being treated like a criminal’, policing strategies have changed. The 
point here is that the resentment is unlikely to be channelled towards 
politicians but to those charged with enforcing the law. One could 
hardly blame the police for treading carefully if they know that the 
public will perceive their actions as heavy-handed but this could have 
the unfortunate effect of targeting police resources to crimes that are 
committed disproportionately by the disadvantaged in society. 

Third, it is difficult to see how the rapid expansion of the criminal 
law facilitates progressive responses to criminal behaviour because it 
fosters a punitive environment. Conduct is criminalised so that it can 
be punished, despite the likely consequences outlined above. There are 
those, however, who argue that, although it is sensible to criminalise 
some behaviours, punishment is a brutal, degrading and inefficient 
response. Restorative justice in various guises has been offered as one 
possible alternative by penal theorists but, as this seeks to reintegrate 
the offender back into society in a way which respects his or her 
identity, it would be impossible to implement when a programme 
of rapid criminalisation was justified on the basis of a perceived need 
for punishment. It would appear illogical to increase the number of 
offences while at the same time raising concerns about the limitations 
of punishment. This might explain why the Green Party is the only 
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British political party which openly advances a policy of restorative 
justice and decarceration (Green Party, 2010, 24). 

Finally, those who would have traditionally pursued a civil action 
may have been better served in that forum. It is an easy claim to make 
that victims want someone to be punished for their actions but what 
is sought is likely to be highly individualistic. Victims can easily be 
appropriated by those advocating criminalisation whether that is a lobby 
group or a political party. There is an associated danger that the state 
takes ownership of the dispute, leading victims to feel marginalised 
by the process. Although reparation is possible in the context of the 
criminal justice process, prosecution is brought in the name of the 
Crown and punishment is seen as a mechanism for repaying a debt to 
society. It is a matter of luck whether victims feel that the punishment 
imposed adequately reflects the harm that they suffered. Testifying at 
a criminal trial can also be a bruising experience for victims as the 
veracity of their testimony is subjected to searching cross-examination. 
A civil case may still entail confrontation but settlement out of court 
is common and, if the case does go to court, success is more likely 
because the standard of proof is lower in civil than in criminal cases. 


From human rights to the International Criminal Court 


In May 1915, following reports that Ottoman forces were engaged in 
the massacre of the Armenian population, the governments of Britain, 
France and Russia communicated the following message to the Grand 
Vizier in Istanbul: 


In view of these new crimes of Turkey against humanity and 
civilization, the allied Governments announce publicly to 
the Sublime Porte that they will hold personally responsible 
[for] these crimes all members of the Ottoman Government 
and those of their agents who are implicated in such 
massacres. (Cited in Schabas, 2012, 6) 


The allied announcement represents the first attempt in the modern era 
to impose criminal responsibility for crimes against international law. 
At the end of the First World War the Treaty of Sevres was signed by 
the allies and Turkey. Under article 230 Turkey agreed to hand over to 
the allied powers those responsible for the massacres committed during 
the war. Furthermore, Turkey undertook to recognise an international 
tribunal established by the League of Nations (should it prove possible 
to do so) established for the purpose of trying such offences. No such 
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tribunal was established and the government of the new Republic of 
Turkey never ratified the Treaty of Sevres. The vast majority of those 
responsible for the Armenian massacres went unpunished. 

The Paris Peace Conference at the end of the First World War had 
been particularly concerned about how to deal with alleged breaches 
of the law and customs of war. In January 1919 a Commission on the 
Responsibility of the Authors of the War and on the Enforcement 
of Penalties was established. One of the matters it was required to 
investigate was the establishment of an appropriate tribunal to hear 
allegations of war crimes. The Commission recognised the fact that 
states individually could legitimately try individuals for war crimes 
but that an international tribunal was essential for the trial of certain 
offences: for example, atrocities in prison camps containing prisoners of 
war of more than one nationality; charges against persons of authority 
whose orders affected more than one nationality or operations against 
the armies of more than one of the Allies, and charges against the major 
enemy authorities and against any other persons whom it might not 
be desirable to try in any national court. 

Article 227 of the Treaty of Versailles, concluded between the allied 
powers and Germany, proposed the establishment of a special tribunal 
for the trial of the former German Emperor. Again, no tribunal 
was established and Kaiser Wilhelm was able to gain asylum in the 
Netherlands. 

The lack of successful prosecution of those accused of atrocities 
during the First World War led to a number of calls for the establishment 
of an international criminal tribunal. There was some concern that 
ad hoc tribunals established after the event were susceptible to claims 
that they were merely carrying out ‘victor’s justice’. A permanently 
established court would have greater legitimacy by appearing to 
be more genuinely independent. An international criminal court 
would also complement the newly established Permanent Court 
of International Justice (forerunner of the International Court of 
Justice) which had jurisdiction over disputes arising between states. 
During the 1920s and 1930s a number of organisations, including the 
Advisory Committee of Jurists established by the League of Nations 
and the International Law Association, called for the establishment of 
an international criminal court. Efforts to make such a court a reality 
were increased as the international situation became more unstable 
during the 1930s. 

In October 1934 King Alexander I of Yugoslavia was assassinated 
in France. The suspects fled to Italy and attempts at extradition were 
unsuccessful. Three months earlier the Austrian Chancellor had been 
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assassinated and an attempt had been made on the life of the Romanian 
prime minister. In response to growing concerns the League of Nations 
established an expert Committee for the International Repression of 
Terrorism (CIRT). The resolution which established the Committee 
noted that ‘the rules of international law concerning the repression 
of terrorist activity are not at present sufficiently precise to guarantee 
efficiently international co-operation’ (League of Nations, 1934, 
1760). The Committee was charged with producing an international 
treaty to repress ‘conspiracies or crimes committed with a political 
and terrorist purpose’ (League of Nations, 1934, 1760), although 
the League provided no definition of terrorism. An International 
Conference on the Repression of Terrorism was held in Geneva in 
November 1937. Two treaties were signed at the end of the conference: 
the Convention for the Prevention and Punishment of Terrorism 1937 
and the Convention for the Creation of an International Criminal 
Court 1937. Terrorism was defined as ‘acts directed against a State 
and intended or calculated to create a state of terror in the minds of 
particular persons, or groups of persons or the general public’. In the 
event neither proposed treaty gained sufficiently widespread support. 
Twenty states signed the Terrorism Convention and out of those, 10 
signed the Convention for the Creation of an International Criminal 
Court. Neither convention received sufficient ratifications to enter 
into force. 

Within 10 years an international tribunal was established. The 
establishment of the International Military Tribunal at Nuremberg 
represented the first genuine attempt to hold the perpetrators of 
crimes against international law individually responsible. In 1950 the 
International Law Commission adopted the Principles of International 
Law Recognised in the Charter of the Nuremberg Tribunal and in the 
Judgment of the Tribunal. Principle I provides that: 


Any person who commits an act which constitutes a crime 
under international law is responsible therefor and liable 
to punishment. 


Principle VI identifies the crimes as crimes against peace, war crimes 
and crimes against humanity. In January 1951 the Convention on the 
Prevention and Punishment of the Crime of Genocide 1948 (Genocide 
Convention) entered into force. The Genocide Convention confirms 
genocide as a crime under international law and requires states party 
to the treaty to undertake to punish the offence within their national 
jurisdictions. In 1948 the United Nations General Assembly voted 
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in favour of the Universal Declaration of Human Rights which 
represented: 


[A] common standard of achievement for all peoples and all 
nations, to the end that every individual and every organ 
of society, keeping this Declaration constantly in mind, 
shall strive by teaching and education to promote respect 
for these rights and freedoms and by progressive measures, 
national and international, to secure their universal and 
effective recognition and observance, both among the 
peoples of Member States themselves and among the 
peoples of territories under their jurisdiction. (Preamble) 


Following the adoption of the UDHRm work started to convert the 
Declaration into legally binding treaty law. The result of the work 
was the two International Covenants: the International Covenant on 
Civil and Political Rights 1976 and the International Covenant on 
Economic, Social and Cultural Rights 1976. 

The period between 1945 and 1990 saw considerable development 
of international human rights law but little if any enforcement of 
international criminal law. The collapse of the Soviet Union and events 
in the former Yugoslavia and Rwanda at the beginning of the 1990s 
saw a renewed focus on international criminal law and individual 
responsibility. In Yugoslavia a series of political and economic crises led 
to the formal dissolution of the Socialist Federal Republic of Yugoslavia 
in 1992. Hostilities in Slovenia were followed by outbreaks of far more 
serious violence in Croatia and Bosnia-Herzegovina. Increasing reports 
of massacres, rapes and torture led the United Nations to appoint a 
Commission of Experts to investigate the situation. The Commission’s 
Report detailed grave breaches of international humanitarian law and 
led the United Nations Security Council on 25 May 1993 to pass 
resolution 827 which formally established the International Criminal 
Tribunal for the former Yugoslavia (ICTY). Since that time 161 
individuals have been indicted for serious breaches of international 
humanitarian law. Out of 141 cases concluded, 74 resulted in conviction 
and sentence. 

In response to reports of atrocities occurring in Rwanda, the UN 
Security Council established the International Criminal Tribunal 
for Rwanda (ICTR) by resolution 955 of 8 November 1994. The 
ICTR was established for the prosecution of persons responsible for 
genocide and other serious violations of international humanitarian law 
committed in the territory of Rwanda between 1 January 1994 and 31 
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December 1994. It also has jurisdiction to deal with the prosecution of 
Rwandan citizens responsible for genocide and other such violations 
of international law committed in the territory of neighbouring States 
during the same period. The ICTR has dealt with 75 cases, 63 of which 
resulted in conviction although 16 of those are still pending appeal. 

The establishment of the ad hoc tribunals for Yugoslavia and Rwanda 
appeared to give renewed impetus to attempts to create a permanent 
international criminal court. In 1998 the Statute of the International 
Criminal Court (ICC) was signed in Rome and the ICC came into 
effect in 2002 after the Statute had received the necessary number 
of ratifications. The ICC has jurisdiction to hear cases involving 
genocide, crimes against humanity, war crimes and the crime of 
aggression. Under the terms of the Rome Statute the ICC prosecutor 
can initiate an investigation on the basis of a referral from any state 
party to the Statute or from the United Nations Security Council. The 
ICC is currently investigating situations in Uganda, the Democratic 
Republic of the Congo, the Central African Republic and Mali (all 
parties to the Statute) and Darfur, and Libya — both non-States Parties. 
After a thorough analysis of available information, the Prosecutor has 
opened and is conducting investigations in all of the above-mentioned 
situations. 

Although it is rarely specifically mentioned, we would suggest that an 
understanding of blame is key to the relationship between international 
human rights law and international criminal law. Arguably both are 
underpinned by a desire to make the world a better, more secure place. 
The preamble to the United Nations Charter provides: 


We the peoples of the United Nations determined 

e to save succeeding generations from the scourge of war, which 
twice in our lifetime has brought untold sorrow to mankind, and 

e to reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women 
and of nations large and small, and 

e to establish conditions under which justice and respect for the 
obligations arising from treaties and other sources of international 
law can be maintained, and 

e to promote social progress and better standards of life in larger 
freedom. 


Protecting human rights and the dignity and worth of the human 


person is an underlying purpose of criminal law as much as it is the 
focus of human rights law. Yet the focus of the two systems of law 
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is different. Criminal law tends to be directed towards individuals by 
imposing individual criminal responsibility. That is reflected in the 
often quoted statement from the Nuremberg Tribunal: 


Crimes against international law are committed by men, not 
by abstract entities, and only by punishing individuals who 
commit such crimes can the provisions of international law 
be enforced. (International Military Tribunal, 1947, 223) 


International criminal law is about allocating criminal responsibility, 
blame, to individuals. Human rights law focuses on the wider society 
and the state. As we have seen elsewhere in the book, allocating blame 
can be comforting, as by blaming the few we can exonerate the many 
(including ourselves). As we saw in Chapter Five, atrocities occur in a 
particular context. Putting those directly responsible for them on trial 
may satisfy an immediate desire for ‘justice’, yet it does little to prevent 
similar events happening elsewhere in future. The focus on blame leads, 
we argue, to an increasing criminalisation at the international, as much 
as the national, level. The danger is that the emphasis on criminalisation 
might be at the expense of positive work promoting human rights. 


151 


EIGHT 


Blamestorming and blamemongers 


Using blame as a means for evaluating the criminal justice system has 
proved fruitful, even if the picture that emerges defies easy summary. 
Blamestorming reminds us that the allocation of blame is a process, 
as is the criminal justice system. In both processes it would be hoped 
that the attribution of liability is subject to careful reflection in the 
knowledge that a finding of culpability is profound in terms of stigma 
and often in other material respects. The reality, though, can be 
very different. Blamestorming can be haphazard, instinctive and can 
lead to scapegoating. At the same time, the supposed due process 
safeguards embedded in the criminal justice system which are designed 
deliberately to protect the innocent have often been marginalised by 
crime control priorities. The crime control model does not set out 
to convict the innocent, but it should be obvious that, by relaxing 
the impediments to convicting the guilty, one heightens the risk of 
convicting the innocent. Viewing the criminal justice process as an 
exercise in blamestorming removes much of the legal mystique and 
exposes what is in essence a system designed to attribute responsibility. 
There may be rules which specify how the exercise is to take place 
(and these depend in part on time, place and culture) but discretion 
and subjective assessments are rife. 

Blamestorming operates throughout the process. Law makers 
responding to perceived harms may consider culpability, perhaps 
drawing on media and popular assessments. If an offence is created, 
law enforcement officers become engaged in a blamestorming 
exercise every time they are faced with an incident. Many policing 
decisions such as who to stop, who to search, who to arrest and who 
to charge, are influenced by this type of calculation. Prosecutorial 
agencies facing decisions about bringing charges will also review the 
evidence to see whether the individual could be held blameworthy. It 
is at trial that blamestorming becomes most overt as the prosecution 
and defence present alternative accounts which test the defendant’s 
culpability. Finally, sentencing involves a further exercise in quantifying 
the seriousness of the offence which requires a consideration of the 
offender’s culpability. In sum, determinations of blame dictate all key 
stages of the criminal process. 
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There is, though, a surreptitious danger with blamestorming: the 
process starts from an assumption that someone is to blame for an 
incident and then seeks to find out who that person is, but often 
no one is directly responsible and so the search for an individual to 
hold to account is no more than an exercise in scapegoating. There 
is a difference between blamestorming in the knowledge that no 
one is personally culpable and blamestorming in the knowledge that 
identifying the culprit will be difficult. The former represents a cynical 
abuse of power and is a clear case of scapegoating while the latter carries 
the possibility, however remote, of finding a blameworthy person. Many 
police investigations carry little chance of success but that does not 
mean that they should be abandoned. In the criminal justice sphere, 
with the threat of punishment, proceeding with the knowledge that no 
one is to blame is morally repugnant even though the authorities can 
face horrendous pressure to act when a major incident occurs. Acting 
when identification will be difficult is perfectly justifiable provided 
adequate safeguards exist to stop wrongful convictions. As society 
seems ever more willing to criminalise behaviour and demonstrates a 
greater readiness to assign blame, it is concerning that the government 
continues to reduce the protection afforded to those who have been 
arrested or who face trial. 

In this final chapter, we expand on some of the most important themes 
that emerged from the work, drawing together some central themes 
about how blame can inform a criminological analysis of the criminal 
justice system. It is our belief that our focus on blame has exposed 
some novel issues worthy of further criminological consideration 
and has provided some original insights on more enduring concerns. 
Blamestorming is a process but it is not, nor can it be, a value-neutral 
process. The chapter concludes with some thoughts about how blame 
may not only inform an understanding of contemporary criminal 
justice but can be used as a basis for creating a more progressive and 
humane response to harmful behaviour. 


Defining blame 


Mary Douglas (1992), suggested a society without blame is not 
possible. She associates blame with a human need to seek explanations 
for situations. If someone dies, we need to know why they died. In 
earlier societies it was sufficient to explain the death in terms of the 
supernatural: ‘she died because she has offended the ancestors, she 
had broken a taboo, she had sinned’ (p 4). The belief that we have 


ever increasing control over our own lives and destinies has led to a 
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rejection of such explanations and a focus on causes and explanations 
closer to home. This search for explanations has led to the emergence 
of blamestorming. Increasingly, society wants to know why harm 
occurred; why more was not done to prevent the harm occurring; 
what assurances can be provided that the harm will not occur in 
the future. Ultimately, death cannot be prevented yet the increasing 
desire to apportion blame could sometimes be seen as a denial of this 
fundamental fact. 

In this book we have taken a broad view of blame. We have suggested 
that there is no practical difference between blame and culpability and 
have demonstrated the close links both have with responsibility and 
accountability. Blame is an evaluative response but it is not simply an 
objective evaluation, it is connected to desire, emotion, expectation 
and disposition. We accept the view that the blamer is doing more 
than simply making an objective entry on some form of moral ledger. 
Blame is linked to resentment but it is a distinctive emotional response. 
We would support Sher’s view that ‘[Blame] is a stance or attitude that 
a person takes toward himself or another on the basis of a judgment 
that that person has in some way failed to conform to some moral 
standard’ (Sher, 2006, 7) and further “To blame someone...is to have 
certain affective and behavioural dispositions, each of which can be 
traced to the combination of a belief that that person has acted badly 
or has a bad character and a desire that this not be the case’ (p 115). It 
is clear that to blame someone is to think less of them. 

Typically, blame is seen as backward looking and responsive: blame 
relates to events that have already occurred. Yet there is also a future 
dimension to blame. Kathleen McGraw’s study (McGraw, 1991) of 
the blame management strategies of elected public officials focuses 
on how officials seek to maximise praise and minimise blame through 
the use of accounts or explanations. McGraw argues that officials 
manage public perceptions through the use of accounts or explanations. 
McGraw found that while accounts which conveyed positive character 
information about events could minimise blame, poor accounts could 
actually increase the amount of blame. For McGraw, ‘It is clear that 
blame entails much more than attribution of responsibility for a past 
event but also future liability for censure or punishment’ (p 1149). 
This future dimension to blame suggests that far from being a single 
objective evaluation, blaming is an ongoing process. We have seen in 
the reactions to incidents of child abuse that allocating blame to those 
directly responsible is often insufficient to halt the blaming process 
and, through inquiries and reviews, others become sucked into the 
blamestorm. Our appetite for blame demands not only the conviction 
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of the abusers, but the resignation of the Director of Social Services 
and the dismissal of social workers. 


Legal determinations about blame 


Although this book offers a criminological critique, this cannot be 
divorced from earlier decisions about what amounts to criminal 
behaviour. It is not simply a question, as some criminologists appear 
to think, about what conduct is defined as criminal but also a matter 
of how offences are then structured. Deciding, for example, whether 
an offence can be committed recklessly is important, but determining 
what constitutes reckless behaviour is also vital. This determination 
serves as a useful example. Unjustified risk-taking can lead to significant 
harm, so there is a moral basis for criminalising such conduct. Is it fair, 
however, to conclude that someone who did not see an obvious risk 
was acting in a reckless manner? 

Where the risk appears obvious and the harm is significant, factual 
blame may be easy to find. In the leading English case of R v G [2003] 
UKHL 50 (see Chapter Four) burning paper led to damage valued at 
L1 million. Despite that, it is the case that some vulnerable people 
cannot foresee a risk for various reasons. The case in question involved 
two young boys and it was accepted that they failed to see the possibility 
that the fire would spread. The issue that faced the House of Lords 
was whether recklessness encompassed conduct which would pose an 
obvious risk to the reasonable man even though the defendant had not 
personally foreseen this. Although the House of Lords had due regard 
to earlier authorities, they were effectively engaged in a blamestorming 
exercise: would it be proper to hold the boys to account for causing 
this damage? Recognising the importance of individual culpability, the 
court held that the test for recklessness should be subjective: someone 
who did not perceive a risk should not be viewed as blameworthy 
and should not be seen to be acting recklessly as a result. What this 
demonstrates is that blamestorming can be considered and careful. 

Notions of blameworthiness may help explain some decisions which 
appear to be at odds with standard notions of criminal liability. Motive 
should be irrelevant when considering whether a defendant intended 
a particular result. (The prosecution and defence may, however, 
consider motive at trial as evidence to support or disprove a claim that 
the conduct was intentional.) Yet, when highly atypical cases present 
themselves, motive is not discounted but is used to justify a conclusion 
that there was no intention. Here blamestorming may function in a 
benign fashion — it would have been outrageous if the defendants in 
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the cases discussed further in Chapter Four were held criminally liable 
— but we should not be blind to the fact that a broader perception 
of justice is taking precedence over the standard rules for establishing 
liability in these, admittedly rare, cases. 

There are, however, many instances when questions of blame 
should be irrelevant to the criminal law; with strict liability offences 
the individual is liable if he or she engages in the prohibited conduct 
or fails to fulfil a duty regardless of the reason. Many strict liability 
offences are minor and of a regulatory nature so the consequences 
of conviction may not be significant. Yet the courts are prepared 
on occasion to require that an element of mens rea is read into the 
offence. Again this interpretation serves as a mechanism to protect 
those who are perceived to be blameless in situations where the law 
is unclear and where the effect of a conviction would be more than 
minimal. A somewhat artificial distinction is drawn between ‘real’ 
offences and regulatory offences. According to the courts, attention is 
given to whether stigma would follow conviction as well as the likely 
penalty. These factors recognise that society should be slow to convict 
blameless individuals of offences where the outcome, both reputational 
and punitive, is potentially profound. In this context, the courts are 
again interpreting the law in a way that protects the blameless in more 
serious offences when there is ambiguity about how an offence should 
be interpreted. 

The debate surrounding strict liability offences centres on the extent 
to which it is just to punish those who lack culpability and whether 
other aims, such as the need to regulate some forms of behaviour for 
the common good, should override this concern. An allied matter is 
whether it is right to criminalise incompetence. Many offences are 
satisfied when negligent conduct occurs, however these offences are 
often comparatively trivial so can potentially be justified on similar 
grounds to most strict liability offences. Whereas the courts have 
generally interpreted statute in a restrictive fashion so as to guard 
against convicting the blameless (at least of more serious offences), 
it is the House of Lords in England and Wales which provided for 
manslaughter by gross negligence. It goes without saying that this is a 
serious offence; the maximum penalty is life imprisonment. It is also 
important to stress that there is a distinction between negligence and 
gross negligence, though the fact that this is left to be determined by 
the jury on a case by case basis hardly inspires confidence. The extent 
to which someone’s conduct departed from what was reasonable to 
expect is in one sense irrelevant: an individual may be blameless even 
if his conduct was outrageous when measured objectively. 
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When an individual dies as a consequence of someone breaching 
a duty of care, it is often easy to apportion factual blame and it may 
be appropriate for that person to be held liable in the civil courts. Is 
factual blame sufficient to warrant criminal liability even in extreme 
cases, however? Factual blame and moral blame would appear to be in 
danger of becoming conflated. It is also difficult to see an alternative 
basis for the offence as competence is unlikely to be achieved through 
deterrence and the public can be protected from those unable to 
perform at an acceptable standard in other ways. When responding to 
strict liability offences, the courts deserve credit for recognising the 
impact of a conviction and using that to ensure that the blameless are 
not held liable for serious criminal offences unless that is the stated 
intention of parliament. The blamestorming exercise here is far cruder 
and prioritises the harm caused at the expense of moral blame. The 
gravity of the harm is used to justify manslaughter by gross negligence 
whereas the severity of the stigma and punishment acts as a restraint 
in strict liability cases. 

There are two interconnected processes at work: the way in which 
the criminal law allocates blame; and the way in which the criminal 
justice system allocates blame. For too long this has not been fully 
recognised in part because legal academics concentrated on the first 
and criminologists on the second. Academic criminal lawyers often 
fail to recognise that, even where the elements of an offence are made 
out, the arbitrary nature of the criminal justice process has a significant 
impact on who is subsequently convicted. Criminologists, on the other 
hand, frequently downplay the complexity of the criminal law thereby 
missing subtle but important processes which also determine who enters 
the criminal justice process. Neither process is value-neutral but this is 
not necessarily a problem, provided that the aims can be justified. Nor 
does the system have to espouse the same values at every stage; as well 
as being impractical there may be reasons why, for example, greater due 
process 1s required at points where individuals are especially vulnerable. 

Describing the processes as interconnected was deliberate as it is 
too simplistic to view them as linear. Many procedural stages (arrest, 
prosecution and so on) are determined with regard to the law. 
Blamestorming in the context of the criminal law is a process which 
decides what conduct is criminal and, equally, what conduct escapes 
censure. Individual culpability influences the criminal law in diverse 
ways even leading to apparent conflicts with standard principles on 
occasion. These decisions have implications for the criminal justice 
system and it is to this that this chapter now turns. 
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Blame and procedural decision-making 


One of the perceptions that was challenged in Chapter Two is that the 
standard response to criminal activity involves a prosecution and trial 
and, ifa conviction follows, the imposition of punishment. In reality the 
trial process is reserved for only a small proportion of individuals and 
many law-breakers are diverted from prosecution at an early stage. Ifa 
meaningful assessment of the importance of blame in society’s response 
to harmful behaviour is to be conducted, diversionary processes need 
to be considered alongside the trial process. It remains a moot point 
whether it is best to view diversionary measures as distinct processes in 
their own right or as part of a broader process for responding to crime. 

An obvious starting point is whether the grounds for diverting some 
forms of activity while prosecuting others are sound. From a normative 
perspective, it would surely be offensive if more serious forms of 
delinquency were diverted and more trivial offences prosecuted yet 
there are instances where this seems to be the case. Objectively, tax 
evasion and the breach of health and safety regulations cause significant 
harm and, at least in the case of tax evasion, often entail deliberate, 
sophisticated planning. Prosecution, however, is reserved for a minority 
of serious cases. A more general policy of diverting minor crimes on 
grounds of proportionality and expediency is more defensible. Limited 
resources forces selectivity which means that prioritisation becomes a 
necessity. Proportionality is an appropriate guiding principle. Decisions 
about who should be diverted, whether at a macro or a micro level, 
could be classified as an exercise in blamestorming. It can be difficult 
to discern what guides these decisions though guidelines often suggest 
that individual culpability is a relevant concern alongside the gravity 
of the harm. 

Blame is also of critical importance when one considers the cases 
that are dealt with in the orthodox fashion. It first has an impact on 
the decision as to whether prosecution is in the public interest. If 
prosecution is not seen as appropriate, the individual may be diverted 
but there is also the possibility that no further action will be taken. 
Deciding which court should hear the case depends broadly on offence- 
severity, but this is not only a question of quantifying the harm that 
was caused. Individual culpability is also a relevant variable. 

Determining sentence shows that blamestorming can arise 
post-conviction. The statutory framework and the guidelines that 
sentencers should follow in England and Wales delineate a system 
where the seriousness of the offence is of primary concern. Parliament 
recognised that oftence-severity could not be measured if the offender's 
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culpability was ignored (Criminal Justice Act 2003, s143(1)). The 
sentencing statistics provide evidence that there remains a high degree 
of subjectivity in quantifying the seriousness of any given offence and 
then determining what would constitute a proportionate sentence. 
Various factors may explain disparity such as court culture or the 
frequency with which sentencers are faced with a particular offence. 
The difficulty of measuring severity has, however, to be admitted. 


Blame, luck and diminished responsibility 


We began this book with a discussion of the case of Mrs Inglis. The 
case raises important questions about the nature of blame and has a 
particular relevance to the issues discussed in Chapter Three. Blame 
is often presented as unproblematic and objectively identifiable. The 
increasing centrality of retribution to sentencing policy has led to the 
increasing importance of blame to criminal justice. Yet, as we have 
pointed out, it remains a topic which has been subject to limited 
analysis. In Chapter Three we saw that cognitive ability, self-control 
and resistance to peer pressure are key factors in the decision to commit 
wrongful acts. Since the commission of wrongful acts may lead to 
blame, levels of cognitive ability, self-control and resistance to peer 
pressure should logically be taken into account when assessing blame. 
We may not blame a three-year-old for taking a toy that belongs to 
another because we do not believe that a three-year-old necessarily has 
the ability to understand concepts of property rights and ownership. We 
expect adults to demonstrate higher levels of self-control than children 
and we are less surprised when a group of teenagers succumb to peer 
pressure than when a group of adults behave similarly. 

What is surprising perhaps is the fact that research that has been 
undertaken into developmental and cognitive psychology appears not to 
have informed decisions about blame and its place in the criminal justice 
system. While the setting of a minimum age of criminal responsibility 
may be influenced by perceptions of childhood and adolescence and 
the conflict between the child-as-victim and the child-as-threat, 
attitudes to mental illness might be expected to be more scientifically 
informed. Yet here, too, we saw how desire for retribution and the 
attribution of blame may outweigh objective assessments of criminal 
responsibility. The partial defences of diminished responsibility, loss 
of control and the offence of infanticide may have their origins in a 
desire to provide courts with the possibility of mitigating sentence 
where the normal imposition of a mandatory sentence was required. 
Yet a serious investigation of the extent to which ‘abnormal mental 
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function’ should reduce blame, and therefore affect sentence, is surely 
long overdue. Given the fact that the prison population as a whole has 
considerably lower levels of educational attainment and higher levels 
of mental illness than the population as a whole, one might question 
the extent to which current sentencing policy truly reflects levels of 
culpability. 

The extent to which factors such as age and mental function may 
influence assessments of blame can sometimes appear something of 
a lottery. The concept of moral luck indicates that attribution of 
blame may be much more extensively a matter of chance. Often the 
consequences of any particular act or omission may be a matter of 
luck. The consequences of criminal activity are usually dependent 
on a combination of linked occurrences. We saw in the case of Mrs 
Inglis how a tragic combination of factors contributed to the death 
of Thomas Inglis. Had Edward Drummond been treated by different 
medical practitioners it is possible that he would have survived being 
shot by Daniel M’Naghten and students of criminal law would have 
no M’Naghten Rules to consider. The Kantian solution would be to 
blame only the intention and take no account of the act, yet ascertaining 
intention is no easy task. We often surmise intention from the act. 
The driver who intentionally breaks the speed limit may intend to 
arrive more quickly at the destination. The level of blame attaching 
to a speeding driver who hits and kills a child will be considerably 
more than that attaching to the speeding driver who hits and kills a 
rabbit. Both drivers will be blamed more than the speeding driver who 
arrives safely without incident at the destination. Even if we consider 
self-blame here it seems likely that the speeding driver who kills the 
child will feel the greatest self-blame. 


Precursory conduct and the attribution of blame 


Chapter Six presented a number of scenarios (involvement in 
paramilitary activity or gang membership, purchasing illegal drugs 
and the use of intoxicants) as a continuum based on the likelihood 
that crime would ensue. While joining a criminal enterprise may or 
may not be intrinsically unlawful, it demonstrates clear intention to 
oftend. At the other extreme, despite considerable evidence showing 
a correlation between intoxication and crime, few drinkers set out 
to offend and the causal link between intoxication and offending is 
weak and elusive. Another observation was made, however: those 
scenarios where the causal link appears weakest arise most frequently. 
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This means that ignoring the earlier behaviour would have a greater 
aggregate effect. 

Blame can easily be imputed in an uncritical manner. The best 
example in this context is the way in which the concept of involvement 
in a criminal enterprise has been expanded from situations where 
someone is a willing participant in the enterprise to include those 
indebted to a drug dealer. Drug deals are illegal activities, but is it 
accurate and fair to categorise the purchaser as someone involved in a 
criminal enterprise? It is not difficult to provide an alternative account 
of a desperate individual fearing violent retaliation who commits an 
offence in which he would otherwise have played no part. In any event, 
surely there is a normative difference between an eager recruit to a 
criminal gang and someone who only offends under duress? 

This example also shows how blame is often ascribed broadly. There 
are virtues in having a uniform approach to particular situations: a 
lack of uniformity exacerbates diverse outcomes which can lead to 
significant individual injustice. Certainty also allows for a considered 
debate about the approach adopted, although it becomes obvious that 
devising a uniform position can involve crude categorisation which 
often masks considerable variety. Returning to the drug user coerced 
into offending by a dealer, would justice be better served if courts 
recognised that factual situations may differ to the extent that sympathy 
is warranted in some cases but not in all? If the availability of a defence 
depends on the individual’s blame, over-broad categorisation would 
threaten a meaningful assessment of this key determinant in individual 
cases. Categorisation may then be crude and over-inclusive. It may 
also unravel when subjected to detailed analysis as is the case with the 
arbitrary distinction drawn between strict and basic liability offences 
in English law. But what of the central question? What blame should 
attach to behaviour, sometimes lawful, sometimes unlawful, which 
heightens one’s risk of committing an offence? 

If there is a sufficient causal link between the precursory conduct and 
the crime — and this should be established rather than assumed — and if 
there is subjective awareness of the link, it would appear reasonable to 
attribute blame. This may legitimate an offence of, for example, joining 
a paramilitary organisation. Mere association does not cause harm in 
such a case, the mischief is the harm that would subsequently be caused. 
Other offences may perhaps reflect both the present condition and the 
increased potential for harm; the offence of being drunk and disorderly 
provides an example. More controversially, there is the German offence 
of ‘total intoxication’. This offence identifies the culpable behaviour 
(that is, the act of getting intoxicated) and, arguably, responds to that 
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in a proportionate manner. In so doing, it recognises the difficulty of 
establishing a causal link between intoxication and offending, although, 
as the offence definition requires a criminal harm to occur, an element 
of moral luck survives. Harm which can factually but not legally be 
attributed to the individual determines liability. Equating factual blame 
with moral blame in this manner is problematic. 

Perceptions of justice remain important. The Daviault case in Canada 
demonstrates that genuine incredulity can follow the acquittal of a 
‘blameworthy’ individual. It is far from an isolated example. The law 
should not be driven solely by public perceptions which are often 
ill-informed and partial. One cannot sensibly gauge opinion on 
many issues and there is a danger that the most vocal are seen to be 
speaking on behalf of the majority. It is also a truism that bad cases 
do not make good law, and it is bad cases that generally excite the 
public. Nonetheless, popular sentiment can provide a useful barometer 
of whether the law is seen to operate in a just manner. Where the 
oftender had engaged in conduct prior to the offence which appeared 
to have led to the offence, it would come as no surprise if the public 
viewed this behaviour as aggravating and demanded a more severe 
response. This is speculation. No studies that we are aware of have 
tested this hypothesis. One dated study into Australian sentencers’ 
perceptions (Potas, 1994) found a marked divergence of opinion about 
whether intoxication should aggravate or mitigate a sentence. If this 
finding is of more general applicability, government, the judiciary and 
commentators need to exercise caution before justifying policy on the 
basis of a perceived popular perception of blame. 


Quantifying blame 


Blame is an elusive concept, and its ubiquity in common 
language makes its measurement quite difficult. (McGraw, 
1991, 1149) 


The Criminal Justice Act 2003 indicates that when deciding on 
sentence the sentencer much begin by considering the seriousness of 
the offence. $143(1) of the Act provides: 


In considering the seriousness of any offence, the court must 
consider the offender’s culpability in committing the offence 
and any harm which the offence caused, was intended to 
cause or might foreseeably have caused. 
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According to the Sentencing Guidelines Council (2004) four levels of 
culpability can be identified: 


Where the offender: 


i) has the intention to cause harm, with the highest 
culpability when an offence is planned. The worse 
the harm intended, the greater the seriousness. 

ii) is reckless as to whether harm is caused, that is, 
where the offender appreciates at least some harm 
would be caused but proceeds giving no thought to 
the consequences even though the extent of the risk 
would be obvious to most people. 

iii) has knowledge of the specific risks entailed by his 
actions even though he does not intend to cause the 
harm that results. 

iv) is guilty of negligence. 


Even in cases of strict liability and where no culpability needs to be 
proved it will still be relevant in determining the seriousness of the 
offence. Few would argue with the view that greater blame attaches to 
those who act intentionally than to those who are merely negligent. 
The Sentencing Council has provided more detail as to how culpability 
might be assessed although it accepts that assessing the seriousness of 
an offence (harm + culpability) is ‘a difficult task’ particularly where 
there is an imbalance between culpability and harm. As we saw in 
Chapter Three, moral luck may result in more or less harm being 
caused than was intended. In Chapter Five we discussed the factors 
that may increase or decrease seriousness. The impression here is that 
sentencing can be the scientific application of objective tests in which 
the sentencer quantifies the seriousness of the offence and determines 
the sentence. It may be ‘a difficult task’ but it is not an impossible 
one. Having accomplished the task the determined sentence will be 
proportionate and will reflect the level of blame the offender deserves. 

Yet as we have argued throughout this book, blame is far more 
complex than the impression given in the Sentencing Council’s 
guidelines. It is: 


as common as water and as transparent to the gaze. We all 
know what it is but we cannot explain what we know by 
describing the experience. Often there is no experience 
to describe. We also cannot explain what we know by 
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specifying blame’s purpose, since genuine blame is always 
impotent because always after the effect. Given its ubiquity, 
its elusiveness, and its evident moral importance, we might 
expect philosophers to have scrutinised blame carefully. But 
strikingly, they have not. (Sher, 2006, vii) 


Social psychologists may argue that it is almost impossible to separate 
harm from culpability. Studies investigating the attribution of blame 
consistently find it linked to perceived harm caused (Ohbuchi et al, 
1989; Frederickson, 2010). There is evidence, too, that blame may 
be linked to perceived characteristics of the offender and the victim 
and the relationship between the two. Much of the research has been 
done in relation to attitudes to rapists (see, for example, Pollard, 1992; 
Whatley and Riggio, 1993). Less blame seems to attach to offenders 
when the victim is perceived as less respectable or is known to the 
offender. The maximum amount of blame is reserved for those who 
rape ‘respectable’ strangers. Yet as Birkbeck and Gabaldon (2001) point 
out: ‘Much interesting research remains to be done on the situational 
referents affecting the attribution of blame to offenders’ (p 100). 

A far greater understanding of blame attribution and blame 
quantification is required if sentencing is to become a truly scientific 
and objective process. A greater understanding would also contribute 
to an understanding of offending behaviour since oftenders also carry 
a conception of blame. Birkbeck and Gabaldon (2001) considered 
the research on offender morality to investigate whether offenders 
constructed blame differently from non-offenders. They identified a 
number of different types, but found that offenders often do engage 
in moral calculation before engaging in offending behaviour. It seems 
clear that the truly spontaneous, thoughtless act is rare (although more 
common among adolescents — see Chapter Three). The classic plea of 
the arrested criminal is ‘Why are you wasting your time with me? You 
should be out catching the real criminals” Many reduce self-blame by 
applying excuses and justifications to their actions or by comparing 
their actions to similar actions of others: ‘I may be bad but I am not 
as bad as them’ 

This ability to recalibrate one’s moral compass and thus affect blame 
attribution is seen most starkly in relation to those who commit 
genocide or crimes against humanity. Chapter Five discussed how many 
of those engaged in the most horrendous activities during the Second 
World War led perfectly respectable, mostly law-abiding lives before and 
after the commission of war crimes and crimes against humanity. Most 
of those who worked in the concentration camps were not deranged 
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sociopaths. For the most part they were ordinary citizens. They were 
able to commit the most atrocious acts because they did not believe 
that what they were doing was immoral or blameworthy: many felt 
they were acting for a greater good, others viewed their victims as less 
than human. The purpose of much propaganda during times of armed 
conflict is to demonise and dehumanise the enemy: if the Hutus/Jews/ 
Gays/and so on are less than human then little or no blame can be 
attributed if we do them harm. The Sentencing Guidelines Council 
(2004) recognises that the qualities of the victim affect culpability. We 
would argue that without a clear understanding of blame and how to 
quantify it, this presents a potential danger. If it is more blameworthy to 
target certain victims it must surely be less blameworthy to target other 
victims. This clearly has important implications for society as a whole. 


Swiss cheese 


In Chapter One we referred to an apparent growth in blame culture 
which in turn has led to an increasing focus on litigation and, in some 
areas, criminalisation. “Where there’s blame, there’s a claim’ captured 
the public imagination precisely because it appeared to chime with 
the growth in blame. Increasingly when bad things happen we seek 
out bad people to blame. Yet identifying the bad people does not seem 
to stop the bad things happening. Some suggest that this focus on the 
individual might be part of the problem. Often it can be easier, and 
more comforting, to allocate blame than to investigate the true causes 
of a bad event. The act of blaming allows us to separate the good from 
the bad, leaving us on the side of the good. Studies of human error 
identify two main approaches: the person approach, which generally 
involves blaming, and the system approach. The tradition within the 
medical domain has been to adopt the person approach. This was the 
approach adopted in respect of Beverly Allitt referred to in Chapter 
One. It has also tended to be the approach adopted in respect of 
many of the inquiries into child abuse. The person approach ‘views... 
unsafe acts as arising primarily from aberrant mental processes such as 
forgetfulness, inattention, poor motivation, carelessness, negligence, 
and recklessness’ (Reason, 2000, 768): 


Ifsomething goes wrong, it seems obvious that an individual 
(or group of individuals) must have been responsible. 
Seeking as far as possible to uncouple a person’s unsafe 
acts from any institutional responsibility is clearly in the 
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interests of managers. It is also legally more convenient, at 
least in Britain. (p 768) 


The system approach, by contrast, sees human error as normal, 
expected behaviour and focuses instead on changing the conditions 
under which humans operate. It is credited with having led to major 
improvements in aviation safety. This approach focuses on a layered 
series of defensive barriers and safeguards: 


In an ideal world each defensive layer would be intact. In 
reality, however, they are more like slices of Swiss cheese, 
having many holes — though unlike in the cheese, these 
holes are continually opening, shutting, and shifting their 
location. The presence of holes in any one ‘slice’ does not 
normally cause a bad outcome. Usually, this can happen 
only when the holes in many layers momentarily line up 
to permit a trajectory of accident opportunity — bringing 
hazards into damaging contact with victims. The holes in 
the defences arise for two reasons: active failures and latent 
conditions. Nearly all adverse events involve a combination 
of these two sets of factors. (Reason, 2000, 769) 


Active failures do usually arise from conduct of individuals with direct 
contact with the system and this may involve rule violation. Latent 
conditions are: 


[The] inevitable ‘resident pathogens’ within the system. 
They arise from decisions made by designers, builders, 
procedure writers, and top level management. Such 
decisions may be mistaken, but they need not be. All 
such strategic decisions have the potential for introducing 
pathogens into the system. Latent conditions have two kinds 
of adverse effect: they can translate into error provoking 
conditions within the local workplace (for example, time 
pressure, understafting, inadequate equipment, fatigue, 
and inexperience) and they can create longlasting holes 
or weaknesses in the defences (untrustworthy alarms and 
indicators, unworkable procedures, design and construction 
deficiencies, etc). Latent conditions — as the term suggests 
—may lie dormant within the system for many years before 
they combine with active failures and local triggers to create 
an accident opportunity. Unlike active failures, whose 
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specific forms are often hard to foresee, latent conditions 
can be identified and remedied before an adverse event 
occurs. Understanding this leads to proactive rather than 
reactive risk management. (Reason, 2000, 769) 


The Swiss cheese model does not deny that active failures may arise 
from malice on the part of individuals but that an overemphasis on 
blame can lead to a failure to consider latent conditions and system 
flaws. Being ‘tough on crime and the causes of crime’ does have the 
potential of considering both active failures and latent conditions. Yet, 
as we argued in Chapter Seven, the emphasis has been crime rather 
than its causes. It is more comforting to prosecute and blame individuals 
for genocide than to look for the underlying causes. 


The blamemongers: from process to value 


This book set out to provide a criminological account of the role blame 
plays in the operation of criminal justice at a national and supra-national 
level. Our justification for taking this approach was broadly two-fold. 
First, while aspects of criminal justice had been explored in this way, 
there was a strong case for a more sustained analysis that included some 
hitherto unexplored and under-explored areas of criminal justice. 
Second, criminology draws on a number of disciplines, some of which 
have much to contribute to a study of blame. A criminological approach 
not only enabled us to draw on this literature, but compelled us to do 
so, even when this challenged our disciplinary comfort zones. Inevitably 
we drew more heavily from some areas than from others — in many 
cases not those that were originally anticipated. Issues emerged which 
demanded incorporation or expansion and, inevitably, this came at the 
cost of other arguments which we deemed less valuable. 

Philosophy and criminal law theory provided especially rich 
literatures and it is therefore apt that the book ends not with comment 
about the process of attributing blame but rather with a plea: given that 
the process of blamestorming appears inevitable, and that the process 
often has a disproportionate impact on the already disadvantaged, 
continual vigilance is required if the process of criminalisation can be 
morally justified. 

Attributing blame is not a value-neutral process. Decisions have to 
be made which can have far-reaching consequences, not only to the 
person whose conduct is or is not adjudged to be culpable. Other 
stakeholders are affected, perhaps most notably those directly harmed 
by the incident: the attribution of blame may change the sense in which 
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they are seen to be victims. More broadly, society is aftected by our 
readiness to apportion blame and by the consequences which follow 
such a finding. A central claim made in this work is that there is an 
increasing demand for an individual (or other legal actor) to be held 
to account for a harmful event and that this trend has been amplified 
by a similar demand that the blameworthy are then punished. As a 
consequence, the reach of the criminal law has extended which should 
be a matter of concern to all those who respect individual liberty. 

This is not to say that criminalisation is never warranted. Conduct 
which results in significant harm has sometimes been neglected 
shamefully. Recent attempts to address human trafficking provides an 
example. Other offences may be necessary as a response to emerging 
threats such as cyber crime. If examples can be found of new offences 
which can be justified the book documents numerous insidious 
developments. Intervention is often based on perceived harm. Some 
forms of harm which have been recognised, for example, violence in 
a domestic setting, do indeed justify either criminalisation or more 
rigorous enforcement. Not all harms should result in criminalisation, 
however. In some cases a de minimis rule should apply: criminal justice 
involvement is unnecessary on grounds of proportionality. In other 
cases, the harm lacks the specificity that should determine criminal 
liability. Anti-social behaviour, to take the most infamous example, 
can have an extremely adverse effect on quality of life, but deeming 
ostensibly lawful conduct anti-social represents a significant curtailment 
of liberty. Most significantly, over-reliance on harm as a determinant 
of criminal liability masks the potentially uncomfortable truth that 
people are not always to blame for harmful events. Blame is a concept 
of significant rhetorical value and one with profound consequences 
for those whose conduct satisfies the blamemongers. A concept of 
such subjectivity lends itself to distortion and over-simplification. 
Sometimes this manipulation would appear cynical and deliberate, 
but it would be wrong to deny that this is always the case. Blame is 
complex and contestable. 

Ata time when recourse to the criminal law continues apace, blame 
can fulfil another function. It can act as a restraint. The Criminal Justice 
Act 2003, the most important statute on sentencing in England and 
Wales, states correctly that the seriousness of an offence should be 
measured with reference both to harm and to individual culpability. 
This recognises that someone who causes serious harm may nonetheless 
have limited culpability. Neither harm nor blameworthiness can 
determine the seriousness of an offence in isolation. This insight is also 
relevant when decisions are made about criminalisation. Both harm 
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and blameworthiness should be considered before a new offence is 
created. Other factors are relevant; most notably, would another strategy 
yield greater benefits? These should not be absolute requirements — 
social regulation may justify the existence of strict liability offences 
in some instances, for example. Ultimately, however, there should be 
a significant onus on policy makers to explain why conduct which 
causes no harm or which can be committed by the blameless should 
be criminalised. 

A critique of the process by which blame is assigned is vital in 
understanding how criminal justice operates. Claims, some of which 
are fair but others baseless, that individuals are blameworthy, are central 
to the enterprise. Used thoughtfully, though, blame provides more than 
an analytical tool. It has the potential to provide a normative basis for 
challenging the boundaries of the criminal law and the operation of 
the criminal justice system. These are vital tasks. 


170 


Glossary 


ACTUS REUS Every criminal offence specifies the conduct that is 
prohibited. All aspects of the definition must be satisfied in order to 
secure a conviction. A distinction is drawn between actus reus and mens 
rea requirements. The actus reus relates to the prohibited conduct. 
Taking the example of theft in English law, s1 Theft Act 1968 states that 
theft is the dishonest appropriation of property belonging to another 
with the intention to permanently deprive the other of it. The actus 
reus requires the appropriation of property belonging to another. 


BASIC INTENT Criminal offences in England and Wales are classified 
as offences of basic or specific intent. In cases involving basic intent 
offences, evidence of voluntary intoxication is irrelevant and must be 
ignored when determining whether the defendant satisfied the mens 
rea of the offence. There is debate about how offences should be 
classified but generally offences that can be committed recklessly are 
basic intent offences. 


BENEFITS AND BURDENS THEORY An account of retributive 
justice associated with Herbert Morris and Jeffrie Murphy. It relies on 
the assumption that law-breakers can an unfair advantage through their 
offending whilst we can all benefit from the law abiding behaviour of 
others. The task of the criminal justice system is therefore to provide 
a balance between the benefits and burdens of conformity with the 
law so we all benefit. 


BLAME REQUIREMENT Not all offences require the defendant 
to be blameworthy (see Strict Liability). However, courts have felt 
uneasy convicting the blameless of more serious offences, particularly 
where it is felt that conviction carries stigma and / or the likely 
punishment is significant. In such cases the courts have introduced a 
blame requirement unless it is clear that parliament intended otherwise. 


BLAMELESS CRIME Most criminal liability (and blame) is dependent 
upon some element of intention on the part of the offender. Blameless 
crime refers to those situations where the action alone can give rise 
to liability irrespective of intention. The most common example is 
provided by strict liability offences. Arguably too, imposing liability 
for reckless behaviour also involves an element of blameless crime. 
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BLAMEMONGERS The issue of who is allocating blame, and their 
right to do so, can often be significant. Blamemongers refers to those 
who apportion and allocate blame. 


BLAMESTORMING Identified by the Oxford English Dictionary for 
the first time in 2003, Blamestorming refers to the increased tendency 
today to seek to apportion and allocate blame following any perceived 
failure. 


BUSINESS CONDITION We use the term Blamemonger to refer to 
those who engage in allocating blame. The Business Condition is one 
of four conditions identified by Bell as a necessary requirement for the 
legitimate claim to blamemonger status. According to Bell, we can only 
legitimately blame another when it is our business to do so: we need 
to have some interest in the action/inaction attracting blame. Privacy 
also dictates that we have no ‘business’ in certain private acts of others. 


CAUSAL LUCK One of four types of moral luck identified by 
Thomas Nagel. Causal luck has similarities with Circumstantial Luck 
and Constitutive Luck. The question arises as to the extent one can be 
blamed for actions that are the result of causes outside one’s control. 


CIRCUMSTANTIAL LUCK One of the four types of moral luck 
identified by Thomas Nagel. Circumstantial luck refers to the fact that 
the circumstances one finds oneself in can be a matter of chance and 
outside one’s control. Individuals are blamed for actions they take or 
fail to take and little account is taken of what might have happened 
had circumstances been different. 


COMMON SENSE Like Blame, Common Sense is a concept which 
superficially appears to be intuitive and unproblematic. Common sense 
is often used as a substitute for real, cogent evidence. This, for example, 
in debates about the minimum age of criminal responsibility the idea 
that children cannot distinguish between right and wrong is dismissed 
as ‘flying in the face of common sense’. The appeal to common sense 
is used to justify the lack of more scientific inquiry. 


CONSTITUTIVE LUCK One of four types of moral luck identified 
by Thomas Nagel (and others). Constitutive luck refers to qualities 
we possess over which we have no control. To a large extent our 
personality is dependent on luck. Given that our personality has an 
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influence on how we behave and how we act, to some extent our 
actions are therefore dependent on Constitutive Luck. 


CONTEMPORARY CONDITION A necessary condition identified 
by Bell to be satisfied by those seeking to allocate blame. The legitimacy 
of one’s blame diminishes the further one is in terms of time and space 
from the target of that blame. 


CRIME CONTROL In a seminal article about the criminal justice 
process, Howard Packer distinguished between crime control and due 
process values. The crime control model prized systemic efficiency 
and was designed to facilitate the conviction of the guilty. Packer’s 
models originate in the late 1960s and have attracted criticism in the 
intervening period but it is agreed that they represent a valuable means 
of exploring the tensions inherent in the criminal justice process. 


CRIMINAL CULPABILITY In order to establish criminal culpability 
all of the requirements of an offence have to be proved. Moreover, 
criminal culpability is avoided if a valid defence exists. In England and 
Wales, for example, a nine-year-old cannot be criminally culpable 
even if he satisfied all of the requirements of a given offence. Criminal 
culpability therefore depends wholly on legal determinations about the 
scope of offences and defences; if the nine-year-old satisfied all of the 
requirements of an offence in Scotland he would be criminally liable. 


CRIMINAL ENTERPRISE For the purposes of this book, a criminal 
enterprise is taken to mean a group or organisation set up to engage 
in criminal activity. This term is deliberately broad and would include 
both a gang of shoplifters and Mafia organisations. 


CRIMINAL OFFENCES Conduct defined by the law as illegal, the 
breach of which can result in conviction and punishment. A vast range 
of conduct is criminalised; no-one knows how many offences exist 
but there are many thousand. Although many offences have a long 
pedigree, the criminal law evolves. New offences are created whilst 
other conduct is decriminalised. Countries also criminalise different 
types of behaviour. There is legitimate debate about what forms of 
behaviour should be criminal. Not all offences require blameworthy 
conduct on the part of the offender and this is a key theme in this 
book. Another contention made is that the growth in the number of 
offences can be explained by a greater readiness to attribute individual 
blame to harmful events. 
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CRIMINOGENIC This term denotes factors which heighten the 
risk of offending. 


DISHONESTY Many property offences (e.g. fraud and theft) require 
the defendant to have acted dishonestly. It is a mens rea requirement 
of these offences. There has been debate about whether dishonesty 
should be assessed objectively or subjectively. Both of these approaches 
are problematic and, in England and Wales, a hybrid position has been 
adopted whereby an initial determination is made about whether the 
conduct was dishonest by the standards of reasonable and honest people. 
If it was, dishonesty is found if the defendant would have realised that 
reasonable and honest people would have regarded it thus. 


DUE PROCESS The second of Howard Packer’s models of the 
criminal justice process. Due process was taken to mean that procedural 
safeguards were put in place at crucial junctures to ensure that the 
innocent were not convicted. These protections could impede crime 
control values as the factually guilty could also benefit. Although 
recent criminal justice legislation often appears driven by crime 
control concerns, due process rights are often embedded in human 
rights conventions. 


EXTRAORDINARY CRIMES Mass killings, crimes against 
humanity, genocide and grave breaches of human rights have frequently 
been referred to as Extraordinary Crimes; the level and scale of violence 
seemingly taking such activities beyond the sphere of the normal or 
ordinary. The instances of such violence perhaps suggests that such 
crimes are sadly less extraordinary than is claimed. In any event, such 
crimes are committed by ‘ordinary’ people. It does appear, however, 
that extraordinary crimes attract a higher level of blame. 


GUIDELINE JUDGMENTS Prior to a more formal system of 
sentencing guidelines, the Court of Appeal issued a series of guidelines 
on sentencing particular offences or on generic sentencing issues 
such as determining whether an offence is sufficiently serious to 
warrant a custodial sentence. The coverage of offences was patchy and 
concentrated on the most serious offences which would ordinarily 
attract lengthy terms of imprisonment. Guideline judgments were 
particularly ineffective when giving advice on more generic issues such 
as determining the seriousness of an offence for sentencing purposes. 


174 


Glossary 


INTENTION Some offences specify that the defendant must have 
intended a particular result. In England and Wales, for example, murder 
requires an intention to kill or to cause grievous bodily harm. Intention 
is conceptually problematic and this has generated considerable case law 
on the topic. Intention covers situations where it is someone’s purpose 
or aim to achieve a particular end. The problematic cases have centred 
on situations where the result was virtually inevitable. Can intention 
be inferred? The current law in England and Wales allows the jury to 
infer intention if they conclude that the defendant realised that the 
outcome was a virtual certainty of his actions. 


JUST DESERTS The level of blame may be reflected in the amount 
of punishment imposed. Retributivist accounts of punishment require 
that any sanction is proportionate to the seriousness of the offence so 
that the offender receives what he or she justly deserves. 


MENS REA Most, though not all, offences specify a state of mind 
which must have been present at the time of the offence. Intention, 
recklessness and dishonesty are common examples. The exception 
are strict liability offences which specify no mens rea requirements. 
How mens rea terms are defined in statute or by the courts is of 
central importance to this study as the tests employed may or may not 
encompass blameless behaviour. 


MORAL LUCK A concept particularly associated with Thomas Nagel 
and Bernard Williams, moral luck refers to the situation where blame 
may be allocated or withheld for reasons outside the control of the 
moral actor. 


NON-COMPLICITY CONDITION Bell argues that this needs to 
be met before one can legitimately allocate blame. If one has been 
complicit in the wrongdoing complained of, one loses the right to 
allocate blame. 


NON-HYPOCRISY CONDITION Identified by Bell, this refers to 
the argument that one has no standing to blame another for conduct 
one is guilty of oneself. 


OBJECTIVITY A central dilemma for the criminal law is whether 
certain mens rea requirements, particularly dishonesty and recklessness, 
should be determined using an objective or a subjective test. An 
objective test relies upon the perceptions of a hypothetical reasonable 
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person as distinct from the particular defendant. Potential injustice 
occurs when the defendant’s competency departs from that of the 
reasonable person. Adopting an objective test raises questions about 
the acceptability of convicting those who are, for whatever reason, 
unable to reach the objective standard required. 


PROFESSIONAL OFFENDING The Sentencing Council identifies 
professional offending as a category of offending that attracts higher 
levels of blame. The increased levels of premeditation and planning 
are associated with higher levels of culpability. 


PUTTING ONESELF IN HARM’S WAY In this book the authors 
use the term to denote a variety of circumstances whereby individuals 
embark on conduct which heightens the risk that they will subsequently 
offend. Examples include becoming intoxicated and joining a criminal 
gang. Other commentators have considered these behaviours in 
isolation but our contention is that issues of blame link them and that 
a wider assessment is warranted. 


QUASI-CRIMINAL This is a term of art used to describe conduct 
prohibited by the criminal law which is not perceived as properly 
criminal in character. The distinction between quasi-criminal and 
criminal behaviour would appear to depend more on questions of 
blame than on the harm or potential harm associated with the offence 
as many regulatory offences which would be classed as quasi-criminal 
nonetheless carry the risk of serious harm occurring. 


REASONABLE PERSON The reasonable person is an important legal 
construct, particularly in the civil law. However, the reasonable person 
is also relevant to the criminal law most notably when an objective 
test is employed to determine liability. Generally the reasonable person 
has no specific characteristics but in certain situations gender and age 
may be taken into account. The specific defendant may then share 
few characteristics with the reasonable person, sometimes through no 
fault of his own. 


RECKLESSNESS Risk-taking can be both blameworthy and 
dangerous depending on the context. Some forms of risky conduct may 
be highly dangerous but cannot be regarded as morally blameworthy; 
emergency surgery may serve as an example. Many offences can be 
committed recklessly which recognises the blame that attaches to such 
behaviour. An enduring concern is whether recklessness demands 
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subjective appreciation of risk or whether an objective recognition 
should suffice. English law has vacillated between the two approaches 
but, after a series of cases where blameless individuals were convicted, 
it is now incumbent on the prosecution to prove that the defendant 
foresaw the risk. 


RESULTANT LUCK One of four types of moral luck identified by 
Thomas Nagel. Resultant luck refers to a situation where two people 
may act in the same way with identical intent yet their action has very 
different results. Resultant luck raises important questions as far as the 
allocation of blame is concerned since whether or not harm is done 
becomes a matter of chance. 


SCAPEGOATS Historically, scapegoats were those who took the 
blame for the wrongdoing of others. Increasingly its meaning has been 
widened to include those who may carry some element of blame. 
Sometimes the search for scapegoats following criminal activity will 
go beyond the direct perpetrators. 


SENTENCING COUNCIL The Sentencing Council is a body charged 
with providing guidance on sentencing particular offences or on more 
general sentencing issues. Most members of the Council are judges 
though there are members representing criminal justice agencies, victim 
organisations and academia. Sentencers are bound to follow guidelines 
unless it is contrary to the interests of justice to do so. It is difficult to 
assess whether this occurs from the sentencing statistics. 


SPECIFIC INTENT In English criminal law offences are classified as 
either basic intent or specific intent offences. The distinction becomes 
relevant in cases involving voluntary intoxication as the relevance of 
evidence of intoxication differs depending upon classification. With 
regards to specific intent offences, evidence of voluntary intoxication 
can be considered when determining whether the defendant satisfied 
the mens rea of the offence. Diverse, and potentially incompatible, 
means of classification exist but specific intent offences generally require 
proof that the defendant intended a particular result. 


STRICT LIABILITY Certain offences, often comparatively minor in 
nature, require no fault on the part of the defendant. These offences are 
classified as strict liability offences. The courts recognise that blameless 
individuals can (indeed should) be convicted of these offence if the 
other requirements are met. In certain situations, however, the courts 
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have imposed a blame requirement due to the impact of a conviction 
in terms of reputation and punishment. 


SUBJECTIVITY Whilst an objective test relies upon the hypothetical 
reasonable person, a subjective test assesses whether the individual 
defendant foresaw risk or realised that his actions were dishonest. This 
removes the objection that an objective test can impose unrealistic 
standards and lead to the conviction of the blameless. In the leading 
cases on dishonesty and recklessness the courts considered in depth 
the importance of blameworthiness in the criminal law. 


TOTAL INCAPACITATION The German Criminal Code contains 
an offence of Total Incapacitation which is an alternative verdict when 
the requirements of another offence are not satisfied as the defendant’s 
intoxication at the time compromised his ability to form an intention to 
cause a particular harm or foresee the harm as a possible consequence 
of his actions. The offence carries a maximum penalty of five years’ 
imprisonment. 


UNIT FINES Unless financial penalties take account of an oftender’s 
financial means the punishment will impact disproportionately on 
those on modest incomes. The Criminal Justice Act 1991 introduced 
a system of unit fines to accommodate disparity. Sentencers would 
determine the gravity of an offence and allocate it a unit value. The 
amount of the fine would be calculated with regard to the number 
of units and the offender’s disposable income. After sustained (and 
sometimes misleading) media criticism, unit fines were abolished in 
the Criminal Justice Act 1993. The general principle that fines should 
reflect an offender’s means remains. 
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“Blame and its relation to criminalisation have been neglected in criminal 
justice studies. Drawing on legal philosophy, this book puts them firmly 
under the spotlight of a thorough multi-disciplinary interrogation.” 
Professor Colin Sumner, University College Cork, Ireland 


“A much-needed critical review of the role and parameters of ‘blame’ 
within criminal regulation. Accessibly written and insightful in its analyses 
throughout, this book compels a re-evaluation of our attributions and 
tactics of blaming in 21st-century criminal justice policy.” 

Professor Vanessa Munro, University of Nottingham, UK 


We live in a society that is increasingly preoccupied with allocating blame: when 
something goes wrong someone must be to blame. Bringing together philosophical, 
psychological and sociological accounts of blame, this is the first detailed criminological 
account of the role of blame. The authors present a novel study of the legal process of 
blame attribution, set in the context of criminalisation as a social and political process. 
This timely and topical book will be essential reading for anyone working or researching 
in the criminal justice field. It will also be of wider interest to anyone wishing to discover 
the role of blame in modern society. 
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